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I  bOCUMEhTTS 


ERRATA  1982 


OPINION  NO, 


82-1         Page  2,  line  6 

for  372275  read  37227.5 

Page  6,  Line  13 

for  serwice  read  service 

82-2         Page  2,  line  24 

for  proctection  read  protection 

82-4  For  recission  read  rescission 

throughout  the  Opinion 

82-5         Page  5,  line  7 

for  appoined  read  appointed 

82-6         Page  4,  line  15 

for  serous  read  serious 

Page  4,  line  30 

for  revel ant  read  relevant 

82-7         Page  2,  line  28 

for  If  eitner  read  If  either 

82-8         Page  3,  line  31 

for  guarantees  read  guarantees 

Page  4,  line  3 

for  guarantees  read  guarantees 

Page  19,  line  13 

for  Section  25480  read  Section  25840 

82-10         Page  8,  line  27 
for  if^  read  rt 

82-11         Page  3,  line  41 
for  f  read  of 

82-12         Page  3,  line  16 

for  lease  of  more  read  lease  for  more 

82-16         Page  4,  line  15 

for  Fourteeneth  read  Fourteenth 
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ERRATA  1982 


OPINION  NO. 


Page  6,  line  21 

for  becuase  read  because 

Page  6,  line  43 

for  particualr  read  particular 

82-18         Page  9,  line  24 

for  57  Ops.  Cal.  Atty.  Gen.  151 
read  57  Ops.  Cal.  Atty.  Gen.  458 

82-23         Page  2,  line  5 

for  RoAne  read  Roane 

Page  2,  line  17 

for  RoAne  read  Roane 

82-27         Page  l,  line  3 

for  Section  3 .300-1  read  Sec.  8.300-1 

Page  1,  line  6 

omit  Acting  from  the  addressee's  title 

Page  l,  line  18 

for  November  read  December 

82-28         Page  4,  line  18 

for  San  Francisco  Charter  Charter  read  San 
Francisco  Charter 

82-31         Page  2,  line  43 

for  Article  VI  read  Article  IV 

Page  7,  line  22 

for  Article  4  read  Article  IV 

Page  8,  line  23 

for  Article  4  read  Article  IV 

82-38         Page  1,  line  32 

for  reponse  read  response 

Page  2,  line  13 
for  it  read  its 


ERRATA  1982 


OPINION  NO. 


82-39         Page  3,  line  31 

for  Chapter  601  read  section  601 

Page  3,  line  31 

omit  "....as  amended"  to  "60  Stat." 

Page  3,  line  32 

omit  "1041"  to  "July"   (entire  line) 

Page  3,  line  33 

omit  "12,194,  C.471,  sec.  4(a),  68  Stat.  464.)" 

Page  4,  line  39 

for  enactments  read  enactment 

Page  5,  line  22 

for  46  8.  Ct.  347  read  46  S.  Ct .  605 

82-40         Page  1,  line  5 

for  Alcholic  read  Alcoholic 

Page  2,  line  5 

for  local  police  and  sanitary,  read  local , 

police,  sanitary, 

82-43         Page  2,  line  10 

for  Norian  read  Noroian  -- 

82-45         Page  1,  line  24 

for  origin  read  origin. 

Page  2,  line  36 

for  proceedings,  investigations  and  read 

proceedings,  investigations,  hearings,  and 

82-47         Page  3,  line  31 

for  No.  68-75  read  No.  68-85 

82-48         Page  2,  line  22 

for  3.671  read  3 . 621 

Page  4,  line  15 

for  112  C.A.  719  read  112  Cal .  App.  2d  719 


ERRATA  1982 


OPINION  NO. 

Page  5,  line  8 

for  600,602  read  600,601 

82-49         Page  l,  line  24 

for  right,  read  right 

Page  2,  line  12 

for  interest .  read  interest . . ■ 

Page  2,  line  14 

for  mernbers  read  member 

Page  2,  line  26 

for  comission  read  commission 

82-50         Page  3,  line  7 

for  348  U.S.  483,  389  read  348  U.S.  483,  489 

Page  3,  line  14 

for  110.  1)  read  1101)  . 

82-51         Page  2,  line  44 

for  legislature  read  Legislature 

Page  3,  line  5 

for  (1932  215  Cal  506,  515 

read  215  Cal  506,515  (1932) 

Page  3,  line  6 

for  (1932  122  Cal.  App.  (Supp.  790 

read  122  Cal.  App.  (Supp.)  790  (1932) 

Page  4,  line  11 

for  poeple  read  people 

82-53         Page  2,  line  44 

for  San  Francisco  Municipal  Code 

read  Part  III,  San  Francisco  Municipal  Code 

Page  3,  line  9 

for  necessary,  read  necessary, . . . , 

Page  4,  line  43 

for  Section  3500  read  Section  3 .  500) 


ERRATA  1982 


OPINION  NO. 


82-54         Page  4,  line  30 

for  arest  read  arrest 

82-55         Page  4,  line  13 

for  comprehenseive  read  compr ehens  ive 

Page  4,  line  30 

for  reoprt  read  report 

Page  9,  line  4 

for  inlcude  read  include 

Page  9,  line  29 

for  coropration  read  corporation 

Page  10,  line  3 

for  Celan  read  Clean 

Page  13,  line  16 

for  41  L.  Ed.  664  read  41  L.Ed.  666 

Page  13,  line  17 

for  17  S.  Ct.  253  read  17  S.  Ct .  255 

Page  13,  line  34 

for  reaonsableness  read  reasonableness 

Page  14,  line  3 

for  prsumtption  read  presumption 

Page  14,  line  43 

for  propsecting  read  prospecting 

Page  16,  line  23 

for  144.417  is  to  protect  read  protect 

82-57         Page  2,  line  45 

for  undesireable  read  undesirable 

Page  4,  lines  7  and  8 

for  30  Attorney  Generals'  Opinion  211 

read  30  Ops.  Cal .  Atty.  Gen.  211 

82-58         Page  7,  line  14 

for  offer  read  offers 
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OPINION  NO. 


82-59         Page  l,  line  6 

for  Executive  Director 
read  Executive  Deputy 

82-61         Page  2,  line  26 

for  (1953)  read  (1853) 

Page  3,  line  32 

for  Hildebrand  read  Hilderbrand 

Page  4,  line  21 

for  22  Cal.  App.  2d  863,  878 

read  22  Cal.  App.  3d  863,  878 

82-63         Page  2,  line  1 

for  No.  82-  read  No.  82-63 
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Section  16 
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POLICE  CODE 

Section  675 


82-39 
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CODE  OF  FEDERAL  REGULATIONS 
Title  26,  Sec.  47.4361 

FAIR  LABOR  STANDARDS  ACT 


82-64 
82-46 


4  FAIR  POLITICAL  PRACTICES 

COMMISSION  OPINIONS  62  82-21 

6  FAIR  POLITICAL  PRACTICES 

COMMISSION  OPINIONS  12  82-21 

UNITED  STATES  CODE 

Title  26,  Section  201  et  seq.  82-46 

UNITED  STATES  CODE  ANNOTATED 

Title  26,  Section  1031  82-64 

Title  42,  Section  291  et  seq.  82-39 

Title  42,  Section  418  82-23 

Title  42,  Section  1973  et  seq.  82-14 

UNITED  STATES  CONSTITUTION 

Article  I,  Section  10(1)  82-4 

First  Amendment  82-4 

82-39 

Second  Amendment  82-8 

Fifth  Amendment  82-8 

Ninth  Amendment  82-8 

14th  Amendment  82-4 

82-8 
82-52 


CITY  ATTORNEY  OPINIONS  1982  SUBJECT  INDEX 

ACADEMY  OF  SCIENCE 

Board  of  Supervisors  has  authority  to 

increase  appropriations  to  fund  permanent 

museuin  exhibits  and  security  devices  as 

capital  expenditures  or  public  improvements. 

Charter  6.205  82-57 

ACCOMMODATOR 

Real  property,  delayed  three-way 

exchange  discussed  82-64 

AD  VALOREM  PROPERTY  TAX 

In  view  of  last  date,  the  Board  of 

Supervisors  may  not  reduce  the  ad  valorem 

property  tax  rate  for  the  fiscal  year  of 

1981-82.   To  reflect  existing  surplus  in 

the  budget,  in  its  annual  review  of  the 

budget  for  ensuing  fiscal  year  1982-83, 

it  may  reduce  appropriations  to  surplus 

and  thereby  reduce  the  tax  rate  82-38 

ADULT  PROBATION  OFFICE 

Wage  and  hours  (premium  pay)  provisions 
of  federal  Fair  Labor  Standards  Act  not 
applicable  to  City's  flextime  work  schedules         82-46 

ADVERTISING 

Constitutional  protection  for  commercial 

advertising  which  cannot  be  restricted  if  it 

concerns  lawful  activities  and  is  not 

misleading  without  a  showing  of 

substantial  governmental  interest  82-16 

AFFIRMATIVE  ACTION  EMPLOYMENT  PROGRAMS 

Civil  Service  Commission  power  to  award 

relief  under  Rule  1.03  limited  to 

findings  of  discrimination  82-45 

AGENCY  SHOP 

Deductions  authorized  San  Francisco 

Administrative  Code  Section  16.90  82-4 

Defined  82-4 

Election  to  rescind  procedure  82-4 

Employee  exceptions  management, 

confidential  or  supervisory  employees 

Government  Code  Section  3502.5(c)  .  82-4 


8 


Employee  hired  before  agency  shop 
provision  took  effect  must  comply 
with  specific  exceptions  as  provided  82-4 

Enforcement  82-4 

Municipal  agreement  options.   Prior 

approval  of  majority  affected  employees 

not  required  or  authorized  before 

implementation.  82-41 

Payroll  deduction  and  alternatives  82-4 

Public  agency — prior  approval  by 

majority  of  employees  not  authorized 

before  implementation  82-41 

Rescission  election  procedure  82-4 

See  also    82-41 

Religious  exemption  Government  Code 

Section  3502.5(a)  82-4 

Service  fee  may  not  be  used  for  political 

and  ideological  purposes  unrelated  to  union's 

duties  as  exclusive  bargaining  agent  and 

representative  of  all  employees  82-4 

ALEXANDER,  REGINALD  Y.,  VICE  CHANCELLOR, 
SAN  FRANCISCO  COMMUNITY  COLLEGE  DISTRICT, 
ADDRESSEE 

San  Francisco  Community  College  District 

Board  members  are  entitled  to  membership 

in  Health  Service  System-Charter  Sec.  8.420  82-60 

AMERICAN  BAR  ASSOCIATION,  CODE  OF  PROFESSIONAL 

RESPONSIBILITY,  CANON  8,  ETHICAL  CONSIDERATION  8-8  82-32 

AMERICAN  BAR  ASSOCIATION,  CODE  OF  PROFESSIONAL 

RESPONSIBILITY,  CANON  8,  DISCIPLINARY  RULE  8-101(A)         82-32 

AMERICAN  BAR  ASSOCIATION,  COMMITTEE  ON  ETHICS  AND 

PROFESSIONAL  RESPONSIBILITY,  INFORMAL  OPINION  1182  82-32 

ANNUAL  APPROPRIATION  ORDINANCE 

"Current  Revenue,"  "Use  of  surplus," 

"Contributed  Revenue  Reserve,"  "Addition 

to  Surplus,"  "Budget  Revenue  Retained," 

defined  82-38 

"APPROPRIATION" 

Defined  82-24 


APPROPRIATION  ORDINANCE 

Limitations  on  permissible  use  of  money 

in  a  fund  imposed  by  ordinance  creating 

the  fund,  absent  bond  indentures  or 

commitments  to  other  higher  sovereign 

authority,  are  always  subject  to  amendment 

by  subsequent  ordinance  82-56 

AUXILIARY  DEPUTY  SHERIFFS 

Means  of  vesting  8204  Institutional 

Police  Officers  with  full  peace  officer 

powers  per  Penal  Code  Sec.  830.6  82-54 

AUXILIARY  POLICE  OFFICERS 

Means  of  vesting  8204  Institutional 

Police  with  full  peace  officer 

powers  per  Penal  Code  Sec.  830.6  82-54 

BALLOT 

Absentee  ballot  may  be  returned  by  mail  or 

in  person  if  secured  during  period  between 

29th  and  7th  days  prior  to  election.   If 

after  above  period,  return  in  person  or 

through  authorized  representative  82-20 

BALLOT  MEASURE 

City  resources  (stationery,  seal,  postage 

and  city  employee  time)  may  not  be  used  in 

support  of  or  opposition  to  state  or  local 

ballot  measures  82-6 

Public  funds  may  be  used  by  public  agency 

to  present  relevant  information  in  full 

and  impartial  presentation  82-6 

BEACH,  ROBERT  S.,  CHAIRMAN,  CITIZENS 
ADVISORY  COMMITTEE  ON  ELECTIONS,  ADDRESSEE 

Absentee  ballots  returned  82-20 

Voter  registration  cards,  distribution 

and  payment  therefor  82-25 

BIDS 

Competitive  bids  not  required  by 

Trustees  of  Fine  Arts  Museums  for  building 

construction  or  renovation  82-48 

BILINGUAL  ELECTIONS 

See 
ELECTION  BILINGUAL  82-14 
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BOARD  OF  EDUCATION 

See 
SF  UNIFIED  SCHOOL  DISTRICT  and 
COMMUNITY  COLLEGE  DISTRICT 

BOARD  OF  EXAMINERS 

Conflict  of  interest  -  professional  member, 

partial  owner,  testing  laboratory  - 

requires  voting  abstention  but  not 

resignation  82-49 

BOARD  OF  REGISTRATION  FOR  PROFESSIONAL  ENGINEERS 
Title  protection  only  for  fire  protection 
engineers  82-2 

BOARD  OF  SUPERVISORS 

See 
SUPERVISORS,  BOARD  OF 

BOARDS  AND  COMMISSIONS 

Law  practice  of  state  legislators-lawyers 

before  local  boards  and  commissions  cannot 

be  prohibited  by  a  local  ordinance  82-32 

No  regular  meetings  on  legal  holiday  82-37 

State  legislators-attorney  may  practice  law 

before  a  local  boards  or  commission  unless 

state  legislature  of  the  people  of  the  state 

by  initiative  prohibits  such  practice  82-32 

BOPARAI,  SARWAN,  MANAGER,  RECORDER'S 
OFFICE,  ADDRESSEE 

Documentary  transfer  tax  82-35 

Documentary  transfer  taxes,  real  property 

exchanges  under  26  USCA  Sec.  1031  82-64 

Lis  Pendens,  requirements  for  recordation  82-10 

BOREMAN,  GILBERT  H.,  CLERK,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Campaign  Funds  and  effect  of  Chapter  5, 

Division  9  of  the  Elections  Code  82-12 

Community  Development  Block  Grant  Funds; 

Reprogramming  encumbered  but  unspent  portion         82-24 

Golden  Gate  Bridge  split  toll  82-19 
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Voting  provisions  when  members  disqualified 

by  conflict  of  interest  may  be  changed 

by  Charter  Amendment  82-18 

BROWN  ACT 

See  RALPH  M.  BROWN  ACT 

BUDGET 

Board  of  Supervisors  has  authority  to 

increase  appropriations  to  fund  permanent 

museum  exhibits  and  security  devices  as 

capital  expenditures  or  public  improvements. 

Charter  6.205  82-57 

Board  of  Supervisors,  in  April,  may  not 

reduce  the  property  tax  rate  for  the 

remainder  of  the  fiscal  year  1981-82  to 

reflect  the  existing  surplus  in  the  budget  82-38 

"Current  Revenue,"  "Use  of  Surplus," 

"Contributed  Revenue  Reserve,"  "Addition  to 

Surplus,"  "Budget  Revenue  Retained,"  defined         82-38 

Procedure;  ad  valorem  tax  rate;  lack  of  power 

of  the  Board  of  Supervisors  to  reduce  said 

rate  in  April  1982  to  reflect  the  existing 

surplus  in  the  remaining  fiscal  year  82-38 

BUILDING  PERMIT 

Stop  work  order  distinguished  82-22 

BUILDINGS 

Owned  or  controlled  by  City  -  placement 

of  signs  thereon,  limitations  stated 

Police  Code  Section  675  82-39 

BUREAU  OF  BUILDING  INSPECTION 

Stop  work  order  issued  by  Superintendent 

cannot  be  appealed  to  Board  of  Permit  Appeals        82-22 

BURTON  ACT  (SAN  FRANCISCO  HARBOR) 

See 
Stats.  1968,  Chapter  1333,  p.  2544 

CALIFORNIA  COMMISSION  ON  THE  STATUS  OF  WOMEN 
Lobbying  activities  affected  by  Miller 
decision.  Government  Code  Sec.  8246  82-62 

CALIFORNIA  INDOOR  CLEAN  AIR  ACT  (19  76) 

See 
HEALTH  AND  SAFETY  CODE,  SECTION  25940  et  seq. 
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CALIFORNIA  OCCUPATIONAL  SAFETY  AND  HEALTH 
ACT  (CAL-OSHA)  (19  73) 

See 
LABOR  CODE  SECTION  6300  et  seq. 

CAMPAIGN  CONTRIBUTION 

Limitations  on  uses  and  enforcement  and 

penalties  for  violation  82-12 

"Personal  use"  if  expenditure  creates  a 

substantial  personal  benefit  and  does  not 

have  more  than  a  negligible  political, 

legislative,  or  governmental  purpose  82-12 

Personal  use  of  campaign  funds  is 

prohibited  Elections  Code  Section  12401  82-12 

Surplus  funds  expenditure  regulated 

Elections  Code  Section  12404  82-12 

CAMPAIGN  EXPENDITURES 

Public  funds  may  not  be  used  in  bond 

issue  or  other  non  candidate  elections  or 

in  candidate  elections  82-6 

CANDLESTICK  PARK  FUND 

Through  device  of  supplemental 

appropriation,  the  city  may  extend 

money  in  that  fund  for  any  purpose  82-56 

CAPITAL  EXPENDITURES 

Defined  82-57 

DeYoung  Museum-Permanent  exhibits  or 

security  devices-Board  of  Supervisors  may 

increase  appropriations  to  fund  82-57 

CAPITAL  IMPROVEMENTS 

DeYoung  Museum-Permanent  exhibits  or 

security  devices-Board  of  Supervisors  may 

increase  appropriations  to  fund  82-57 

CERTIFICATE  OF  NEED 

Must  be  obtained  from  the  state  prior  to 

conditional  use  authorization  of  medical 

institution  by  Planning  Commission,  unless 

State  Reviewing  Agencies  determine 

Certificate  not  needed  82-42 
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CHARTER 

Civil  service  provisions  do  not  prohibit  the 

city  from  forming  a  for-profit  corporation 

to  provide  municipal  services  with 

non  civil  service  employees  82-28 

Requirements  in  the  charter  may  be  altered 
only  by  amendment  to  the  charter,  California 
Constitution,  Article  XI,  Section  3  82-18 

CHARTER  CITY 

Contract  of  indemnity  within  the  power 

of  a  charter  city  82-28 

Fair  Labor  Standards  Act  not  applicable 
to  chartered  city  regarding  performance 
of  traditional  governmental  services;  flextime       82-46 

CITY  ATTORNEY 

Authorized  to  enter  into  partial  settlements, 

prior  to  trial,  enabling  plaintiff  to  obtain 

rehabilitative  treatment.   Implied  powers. 

Charter  Sec.  3.594  82-63 

CIVIL  ACTION 

Indigent  litigant  in  a  civil  action  is 
not  entitled  to  a  transcript  on  appeal 
at  public  expense  82-26 

CIVIL  SERVICE 

Charter  provisions  do  not  prohibit  the 

city  from  forming  a  for  profit  corporation 

to  provide  municipal  services  with 

non  civil  service  employees  82-28 

Holiday  schedule  under  Salary  Standardization 

Ordinance  part  of  Civil  Service  provisions 

for  City  and  County  employees  82-1 

CIVIL  SERVICE  COIWIISSION 

Ability  to  award  relief  under  Rule  1.03 

limited  to  findings  of  discrimination  82-45 

Exempt  waiver  appointments  to  temporary 

positions  authorized  for  Q2  police  officer 

positions  requiring  bilingual  skills  in  Chinese      82-5 

Lacks  power,  award  of  back  pay, 

exonerated  limited  tenure  employee  82-50 
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Lacks  power  to  consider  salaries  from 

public  jurisdictions  approved  but  to  be 

effective  later  in  next  fiscal  year  82-13 

Lacks  power  to  inquire  into  source  of  funds, 

who  is  the  proposed  contracting  party  and 

where  the  personal  services  are  to  be  performed 

under  a  temporary  personal  service  contracts         82-7 

Personal  service  contract  of  a  temporary 

nature.  Commission  review  limited  to 

whether  service  requested  can  be  performed 

adequately  by  an  existing  agency  or  if  it 

duplicates  functions  of  an  existing  agency  82-7 

Personal  services  contract  of  a  temporary 

nature  scope  of  review  82-7 

Review  of  a  temporary  personal  service 

contract  cannot  include  inquiry  into 

source  of  funds,  who  is  the  proposed 

contracting  party  and  where  the  personal 

services  are  to  be  performed  82-7 

CIVIL  SERVICE  LAWS 

State  statute  authorizing  public  sector 

agency  shop  agreements  does  not  violate  82-4 

tenure  laws 

CIVIL  SERVICE  EMPLOYEES 

Institutional  Police  Officers  (8204) 

are  not  peace  officers  82-54 

"CLOSED  SHOP" 

Defined  82-4 

COMMISSIONS  AND  BOARDS 

No  regular  meetings  on  legal  holidays  82-37 

COMMUNITY  COLLEGE  DISTRICT 

President  of  governing  board  cannot  be  designated 

by  being  top  vote  getter  in  the  previous  election    82-33 

President  of  governing  board,  election  is 

governed  by  Education  Code  Sections 

72025  and  72123  82-33 

COMMUNITY  DEVELOPMENT  BLOCK  GRANT 

Analysis  and  review  process  prior  to 

application  for  funds  82-24 
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Conditions  imposed  by  federal  government 

are  controlling  and  city  voluntarily  accepts 

all  conditions  on  the  use  of  funds  82-24 

Encumbered  but  unspent  funds  under  subgrantee 

contract  are  contractual  obligation  of  the  City      82-24 

Transfer  of  funds  from  one  program  to  another 

constituting  a  major  program  change  may  be 

done  only  after  compliance  with  all  procedures 

required  for  adoption  of  original  program  82-24 

COMMUNITY  DEVELOPMENT  LAW 

See 
HEALTH  AND  SAFETY  CODE  SECTION  33  000  ET  SEQ . 

COMPETITIVE  BIDDING 

City  may  lease  real,  personal  property  to 
private  parties  if  public  interest  is 

served.   Competitive  bidding  not  required  82-61 

See  also    64-30 
81-66 

COMPETITIVE  BIDS 

Competitive  bids  not  required  by  Trustees  of 

Fine  Arts  Museums  for  building  construction 

or  renovation  82-48 

"CONFIDENTIAL  EMPLOYEE" 

Defined  San  Francisco  Administrative  Code, 

Section  16.202.17  82-4 

CONFLICT  OF  INTEREST 

Abstention  from  voting,  professional  member. 
Board  of  Examiners,  due  to  partial  ownership 
of  testing  laboratory  82-49 

Fair  political  practices  commission  procedure 

for  application  of  Rule  of  Necessity  82-18 

"Financial  interest  in  real  property" 

Government  Code  Section  87103,  82033  and 

California  Administrative  Code,  Title  2, 

Section  18233  82-21 

Law  practice  of  state  legislator-lawyers 

before  local  boards  and  commissions  cannot  be 

prohibited  by  a  local  ordinance  because 

state  has  preempted  regulation  of  the  practice 

of  law  and  because  only  the  state  legislature 

or  the  people  of  the  state  by  initiative  may 

regulate  conduct  of  state  legislators  82-32 
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Lawyer-legislators  82-32 

Legislator-lawyers  82-32 

Public  official  with  financial  interest  in 

decision  may  be  legally  required  to  make  or 

participate  in  decision  procedure  2  Calif. 

Administrative  Code  Section  18701  82-18 

Rule  of  necessity  exception  to  Govermnent 
Code  Section  87100  provided  in  Government 
Code  Section  87101  82-18 

Supervisor  who  is  a  tenant  may  vote  on 

rent  control  or  stabilization  legislation  82-21 

CONFLICT  OF  LAWS 

Handgun  possession  regulation  by  local  ordinance 

may  not  conflict  with  state  weapon  laws  82-8 

Local  law  with  state  law,  by  prohibiting  that 

which  state  law  has  already  forbidden,  by 

prohibiting  that  which  state  law  authorizes, 

by  authorizing  that  which  state  law  prohibits        82-8 

CONNORS ,  RAYMOND  G . ,  JR . ,  SECRETARY , 

FIRE  COMMISSION,  ADDRESSEE 

Limited  tenure  appointee,  replaced  by  civil 

service  eligible,  not  entitled  to  salary  of 

that  rank  for  duration  of  non-industrial  sick 

leave;  reverts  to  permanent  civil  service  rank       82-47 

CONSTRUCTION  CONTRACTS 

Specific  provisions  of  Charter  Section  3.621 

control  over  general  provisions  of  Section 

7.200;  Fine  Arts  Museums  building  renovation 

not  subject  to  competitive  bids  82-48 

CONTRACT 

Community  Development  Block  grant  funds  82-24 

Modification  in  price  82-3 

Modification  in  work  to  be  done  82-3 

Modification  of  unit  price  contract  by 

non  unit  price  work  which  will  increase 

contract  cost  San  Francisco  Administrative 

Code  Section  6.6(a)  82-3 
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Multi-year  contract  does  not  require 

certification  to  be  renewed  at  lesser  intervals 

than  the  full  term  of  the  contract  82-27 

Multi-year  contract  may  not  be  rewritten  by 

either  the  Controller  or  the  Board  of  Supervisors 

when  submitted  for  certification  under 

Charter  Section  8.300-1  82-27 

Multi-year  contract  not  subject  to  repeated 
certification  under  Charter  Section  8.300-1 
on  each  anniversary  82-27 

Multi-year  contract  subject  to  certification 

under  Charter  Section  8.300-1  at  inception  is 

not  subject  to  certification  on  each  anniversary     82-27 

Municipal  Railway  unit  price  contract  modified 

by  non-unit  price  work  which  will  increase 

contract  cost  San  Francisco  Administrative 

Code  Section  6.6(a)  82-3 

Proposition  J  contract  is  awarded  through 

competitive  bidding  or  negotiated  and  in 

either  process,  the  department  rather  than 

the  Board  of  Supervisors  or  Controller 

defines  the  terms  82-27 

Proposition  J   Contract  is  personal  service 

contract  which  could  be  performed  by  Civil 

Service  employees  but  at  a  lower  cost  by 

a  private  contracter  Charter  Section  8.300-1         82-27 

Unit  price  contract  entered  into  when  extent 

of  work  to  be  done  is  not  firm  82-3 

Unit  price  contract  fluctuations  controlled  by 

San  Francisco  Administrative  Code  Section  6.6        82-3 

Unit  price  contract  modified  by  non-unit 

price  work  which  will  increase  contract  cost 

San  Francisco  Administrative  Code  Section  6.6         82-3 

CONTRACT,  PERSONAL  SERVICES  CONTRACT 

Airport  garage  operating  agreement  is  a 
multi-year  contract  unless  the  City 
unilaterally  elects  not  to  renew  it 

Airport  North  Terminal  Janitorial 
Contract  not  a  multi-year  contract  • 
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82-77 

See  also 

81-68 

82-77 

See  also 

81-68 

civil  Service  Commission  lacks  power  to 

inquire  into  source  of  funds,  who  is  the 

proposed  contracting  party  and  where  the 

personal  services  are  to  be  performed  under 

a  temporary  personal  services  contract  82-7 

Civil  Service  Commission  review  limited  to 

whether  service  requested  can  be  performed 

adequately  by  an  existing  agency  or  if  it 

duplicates  functions  of  an  existing  agency  82-7 

Review  by  Civil  Service  Commission  cannot 

include  inquiry  into  the  source  of  funds,  who 

is  the  proposed  contracting  party  and  where 

the  personal  services  are  to  be  performed  82-7 

Review  by  Civil  Service  Commission  limited 

to  whether  service  requested  can  be  performed 

adequately  by  an  existing  agency  or  if  it 

duplicates  functions  of  an  existing  agency  82-7 

CONTROLLER 

Certification  for  full  term  of  multi-year 

contract  under  Charter  Section  8.300-1  82-27 

Encumbered  funds  82-24 

Lacks  power  to  set  or  alter  terms  of 

Proposition  J  contract  82-27 

Multi-year  contract  certification  under 

Charter  Section  8.300-1  may  not  be 

modified  by  the  Board  of  Supervisors  82-27 

Multi-year  contract  must  be  certified  for 

full  term  under  Charter  Section  8.300-1  82-27 

COUNTY  CLERK 

Civil  Service  status  of  county  clerk  and 

employees  82-1 

Copies  of  records  must  be  provided  to  federal, 

state  or  local  governmental  agencies  without 

fee  Government  Code  Section  26857  82-17 

Employees  are  not  eligible  for  time  off  for 

holidays  observed  by  the  State  but  not 

by  the  City  82-1 

Fees  may  not  be  charged  of  federal,  state 

or  local  governmental  agencies  for  providing 

copies  of  its  records  Government  Code  Sec.  26857     82-17 
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COURT  REPORTERS 

Overtime,  pension  deductions,  hired  after 

Nov.  2,  1976,  regarding  transcripts  82-43 

DANGEROUS  WEAPONS'  CONTROL  LAW 

See 
PENAL  CODE  SECTION  12000  ET  SEQ .  82-8 

DEFAMATION 

Immunity  82-11 

DEFINITION 

"Accommodators" ;  delayed  three-way 

property  exchange  82-64 

"Agency  shop"  82-4 

"Appropriation"  82-24 

"Capital  expenditures"  82-57 

"Closed  shop"  82-4 

"Confidential  employee"  San  Francisco 

Administrative  Code  Section  16.202.1  82-4 

"Dependents"  82-58 

"Domestic  partner"  82-58 

"Encumbered  funds"  82-24 

"Fair-share"  -■                   82-4 

"Fire  protection  engineers"  Title  16 

California  Administrative  Code  Section  404(u)         82-2 

"Illiteracy"  means  "failure  to  complete  the 
fifth  primary  grade"  for  bilingual  election 
requirements  42  U.S.C.  Section  1973  aa  la(b)         82-14 

"Language  minorities"  .  .  .  means  persons  who 

are  American  Indian,  Asian  American,  Alaskan 

Natives,  or  of  Spanish  heritage. 

42  U.S.C.  Section  1973  aa  la(e)  82-14 

"Management  employee"  San  Francisco 

Administrative  Code  Section  16.202.8  82-4 

"Natural"  flow  of  surface  water  82-29 
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"Peace  officer"  82-54 

See  also   65-30 

"Plenary  authority"  82-46 

"Prevailing"  Charter  Sections  8.401  and  8.407  82-13 

"Public  entity"  Governinent  Code  Section  4220  82-28 

"Public  leaseback"  Government  Code  Section  4220  82-28 

"Public  leaseback  corporation"  Government 

Code  Section  4220  82-28 

"Public  projects"  Government  Code  Section  4220       82-28 

"Public  purpose"  82-57 

"Reserve"  or  "auxiliary  police  officers"  82-54 

"Residence"  for  voting  purposes 

Elections  Code  Section  200  82-9 

"Sold"  Defined  CFR  Section  47 . 4361-l(a) ( 4 ) ( ii ) 

IRS  Regulations  relating  to  the  tax  on 

conveyances  82-3  5 

"Starker"  exchanges;  real  property  transfers         82-64 

"Straw  man",  real  property  exchanges  82-64 

"Supervisory  employee"  San  Francisco 

Administrative  Code  Section  16.202.17  82-4 

"Union  shop"  82-4 

DEPENDENT 

Defined  82-58 

DISCRIMINATION 

Civil  Service  Commission  power  to  award 

relief  under  Rule  1.03  limited  to 

findings  of  discrimination  82-45 

DOCUMENTARY  STAMP  ACT  (STATS.  1967,  C.  1332) 

See  also 
DOCUMENTARY  TRANSFER  TAX  ACT  (Stats. 
1968,  c.  17)  short  title  changed 
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DOCUMENTARY  TRANSFER  TAX 

Delayed  three-way  property  exchanges 

("Starker"  exchanges)  82-64 

Enabling  legislation  intended  to  vest  local 

regulation  in  counties  and  general  law  cities        82-35 

See  also 

Real  Property  Transfer  Tax  Ordinance 

DOMESTIC  PARTNER 

Defined  82-58 

DONOHUE,  DANIEL  F.,  CLERK,  MUNICIPAL  COURT, 
ADDRESSEE 

Court  Reporter's  preparation  transcripts 

considered  overtime;  overtime  eliminated 

from  retirement  benefits,  effective  Nov.  2,  1976     82-43 

Holiday  provisions  differ  between  State 

and  local  statutes  and  the  resulting  effect 

upon  Superior  and  Municipal  Court  Clerks  82-1 

DEPUTY  SHERIFFS'  ASSOCIATION 

Salary  schedule  from  Santa  Clara  county  which 

has  been  approved  but  to  be  effective  later 

in  next  fiscal  year  82-13 

DYKES,  STEPHEN,  DEPUTY  DIRECTOR, 

ADMINISTRATION,  FINE  ARTS  MUSEUMS, 
ADDRESSEE 

Board  of  Trustees,  Fine  Arts  Museums,  not 

required  to  put  contracts  for  building 

construction  or  renovation  to  competitive  bid        82-48 

EDUCATION,  BOARD  OF 

President  cannot  be  designated  by  being  top 

vote  getter  in  the  previous  election  82-33 

President,  election  is  governed  by  Education 

Code  Section  35022  82-33 

ELECTION 

Absentee  ballot  may  be  returned  by  mail  or  in 

person  if  secured  during  period  between  29th 

and  7th  days  prior  to  election.   If  after 

above  period  return  in  person  or  through 

authorized  representative  82-20 
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Absentee  ballots  not  provided  for  in  Charter 

Section  9.100  et  seq.  82-20 

Ballot  absentee,  may  be  returned  by  mail  or 

in  person  if  secured  during  period  between  29th 

and  7th  days  prior  to  election.   If  after  above 

period,  return  in  person  or  through 

authorized  representative  82-20 

Bilingual  election  materials  requirement 

42  U.S.C.  Section  1973  aa  -  la(c)  82-14 

Bilingual  election  requirements  -  procedure  82-14 

Bilingual  election  requirments  -  role  of 

Director  of  the  Census  82-14 

Bilingual  election  requirements  role  of 

Registrar  of  Voters  82-14 

Campaign  funds  expended  for  personal  use  if 

it  creates  a  substantial  personal  benefit 

and  does  not  have  move  than  a  negligible 

political,  legislative,  or  governmental  purpose      82-12 

Campaign  funds  may  not  be  expended  for 

personal  use  Elections  Code  Section  12401  82-12 

Campaign  fund  misuse,  enforcement  and  penalties      82-12 

Campaign  funds  surplus  expenditure  is 

regulated  Elections  Code  Section  12404  82-12 

Campaign  funds  use  regulated  Elections 

Code  Section  12400  et  seq.  82-12 

Voter  registration  by  volunteers  82-25 

Voter  registration  cards  to  be  furnished  to 

volunteer  citizens  or  groups  who  may  be 

paid  for  distribution  63  Ops.  Cal.  Atty.  Gen.  370     82-25 

ELECTIONS,  RESCISSION 

See 
AGENCY  SHOP 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

For  profit  corporation  employees  not 

subject  to  civil  service  provisions  82-28 

« 
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Holiday  schedule  under  Salary  Standardization 
Ordinance  as  part  of  civil  service  provisions 
for  City  and  County  employees  82-1 

Limited  tenure  appointee,  replaced  by  civil 

service  eligible,  not  entitled  to  salary  of 

that  rank  for  duration  of  non-industrial  sick 

leave;  reverts  to  permanent  civil  service  rank       82-47 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  AGENCY  SHOP 

Implementation  82-4 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  HOLIDAY 

Conflict  between  state  and  local  provisions 

employees  of  county  clerk  and  municipal 

court  clerk  not  entitled  to  day  off  82-1 

Martin  Luther  King,  Jr.,  Day  not  holiday 

for  employees  of  county  clerk  or 

employees  of  municipal  court  clerk  82-1 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  MISCELLANEOUS 

Prevailing  wage  formula  in  Charter  Section  8.407 

cannot  include  salary  data  from  other  public 

jurisdictions  which  have  been  approved  but  to 

be  effective  later  in  next  fiscal  year  82-13 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  TENURE 

State  statute  authorizing  public  sector 
agency  shop  agreements  does  not  violate 
tenure  laws  82-4 

EMPLOYEE,  NON  CIVIL  SERVICE  EMPLOYEE 

Charter  provisions  do  not  prohibit  the  city 

from  forming  a  for  profit  corporation  to 

provide  municipal  services  with  non  civil 

service  employees  82-28 

EMPLOYEES 

Wage  and  hours  (premium  pay)  provisions, 

federal  Fair  Labor  Standards  Act,  not 

applicable  to  City's  flextime  work  schedules         82-46 

ENCUMBERED  FUNDS 

Contractual  obligation  of  city  when 

encumbered  under  a  valid  city  contract  82-24 

Defined  82-24 

Reprogramming  82-24 
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EQUAL  PROTECTION  CLAUSE 

Invoked  when  a  governmental  decision 

adversely  places  "an  identifiable  group 

or  category"  at  a  disadvantage  82-19 

Legislative  classifications  must  bear  a 

reasonable  relationship  to  the  permissible 

public  purpose  in  the  field  of 

economic  regulation  82-19 

Municipal  ordinance  regulating  smoking — public 
workplace  area,  public  and  private  employers — 
does  not  violate  equal  protection  clause  82-55 

Not  violated  by  repeal  of  residential  utility 

users  tax,  while  leaving  commercial  utility 

tax  in  place  82-52 

Split  toll  and  special  discount  on  Golden  Gate 

Bridge  does  not  violate  equal  protection  clause      82-19 

EXAMINATION,  MEDICAL 

Limited  Duty  Police  Officers,  promotion  82-36 

4  FPPC  OPINIONS  62 

Ferraro  Opinion  82-21 

See  also    81-8 
81-15 

6  FPPC  OPINIONS  12 

Overstreet  Opinion  82-21 

FAIR  LABOR  STANDARDS  ACT 

Wage  and  hours  (premium  pay)  provisions,  not 

applicable  to  City's  flextime  work  schedules         82-46 

FAIR  POLITICAL  PRACTICES  COMMISSION 

Conflict  of  interest.   Public  official  with 

financial  interest  in  decision  may  be 

legally  required  to  make  or  participate  in 

decision  and  procedure  in  2  Calif. 

Administrative  Code  Section  18701  82-18 

"FAIR-SHARE" 

Defined  82-4 

FARRELL,  JOHN  C,  CONTROLLER,  ADDRESSEE 

City  Attorney  is  authorized  to  enter  into 

partial  settlement  prior  to  trial,  enabling 

plaintiff  to  obtain  rehabilitative  treatment         82-63 
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FEDERAL  GRANT 

Nature  and  its  constitutional  basis  82-24 

FEINSTEIN,  MAYOR  DIANNE,  ADDRESSEE 

Social  Security  coverage  may  not  be  terminated 

for  certificated  school  district  employees 

Government  Code  Section  22310  82-23 

FERRARO  OPINION 

Conflict  of  interest  4  FPPC  Opinion  62  82-21 

See  also    81-8 
81-15 

FILING  DEADLINE 

Extension  to  next  business  day  after  a 
court  holiday  California  Code  of  Civil 
Procedure  Section  12a  and  12b  82-1 

"FINANCIAL  INTEREST  IN  REAL  PROPERTY" 

Government  Code  Section  87103,  82033 

and  California  Administrative  Code, 

Title  2,  Section  18233  82-21 

FINE  ARTS  MUSEUMS 

Vatican  Exhibit  (Nov.,  1983)  Building 

renovation.   Competitive  bids  not  required  82-48 

FIRE  DEPARTMENT 

Limited  tenure  appointee,  replaced  by  civil 

service  eligible,  not  entitled  to  salary  of 

that  rank  for  duration  of  non-industrial  sick 

leave;  reverts  to  permanent  civil  service  rank       82-47 

FIRE  DEPARTMENT  EMPLOYEE 

Fire  or  Police  Department,  disability  benefits, 

definition  and  duration,  if  injured  in  the 

line  of  duty  82-47 

"FIRE  PROTECTION  ENGINEER" 

Defined  Title  16  California  Administrative 

Code  Section  404(u)  82-2 

Duties  under  state  law  Bulletin  75-4(b) 

Board  of  Registration  for  Professional 

Engineers,  Department  of  Consumer  Affairs  82-2 

Lacks  power  to  act  as  Special  Inspector 

pursuant  to  Building  Code  Section  305. A 

unless  they  are  also  registered  in  one  of 

the  occupations  listed  in  the  Code,  the 

City  chooses  to  amend  its  Code  or  the  State 

decides  to  regulate  the  practice  of 

fire  protection  engineering  82-2 
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Lacks  power  to  design  sprinkler  systems 

under  Building  Code  Section  1807. l.E  unless 

code  is  amended  or  State  will  regulate  practice      82-2 

"Title"  protection  only  provided  by  the 

State  so  San  Francisco  can  regulate  practice         82-2 

FIRE  SPRINKLER  SYSTEMS 

Design  cannot  be  done  by  fire  protection 

engineers  under  San  Francisco  Building 

Code  Section  1807. l.E  82-2 

FIREARMS 

Local  regulation  of  display  or  discharge 

of  firearms,  not  preempted  by  state  law  82-40 

Prohibition,  possession  by  off-duty  police 

officers  on  public  premises  where  alcoholic 

beverages  served  or  sold.   Local  regulation 

not  preempted  82-4  0 

FLEXTIME 

See  also 
SALARY 
SALARY  STANDARDIZATION  ORDINANCE 

FLEXTIME 

Wage  and  hours  (premium  pay)  provisions, 

federal  Fair  Labor  Standards  Act,  not 

applicable  to  City's  flextime  work  schedules         82-46 

GIRAUDO,  LOUIS,  PRESIDENT,  BOARD  OF  PERMIT 
APPEALS,  AND  ROBERT  LEVY,  SUPERINTENDENT,    - 
BUREAU  OF  BUILDING  INSPECTION,  DEPT .  OF 
PUBLIC  WORKS,  ADDRESSEE 

Stop  work  order  issued  by  Dept .  of  Public 

Works  may  not  be  appealed  to  Board  of 

Permit  Appeals  82-22 

GOLDEN  GATE  BRIDGE.  .  . 

Split  toll  and  special  discount  does  not 

violate  constitutional  principles  82-19 

GOLDEN  GATE  BRIDGE  .  .  .  BOARD  OF  DIRECTORS 

Split  toll  within  sound  discretion  of  the  Board      82-19 

GOLDEN  GATE  BRIDGE,  HIGHWAY  AND 

TRANSPORTATION  DISTRICT  (STREETS  AND  HIGHWAYS 

CODE  SECTION  27000  ET  SEQ . )  82-19 

Split  toll  is  legal  •.  82-19 
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Split  toll  is  not  tax  within  meaning  of 

California  Constitution  Article  XIII  A  82-19 

GORDON,  STUART  M. ,  CHAIRPERSON,  JUVENILE 
JUSTICE  COMMISSION,  ADDRESSEE 

Immunity  from  defamation  for  commission  and 

individual  members  of  Juvenile  Justice  Commission 

publishing  report  on  Youth  Guidance  Center 

and  related  facilities  82-11 

GUETERSLOH,  HAROLD,  PUBLIC  UTILITIES 
COMMISSION,  FINANCE  BUREAU,  ADDRESSEE 

Disposition  of  revenues  generated  by  sale  of 

surplus  city  property  under  jurisdiction  of 

utilities;  maintain  separate  funds;  not 

creditable  to  Purchaser  82-44 

HALE,  JACQUIE,  COMMISSION  REPRESENTATIVE, 
SAN  FRANCISCO  COMMISSION  ON  THE  STATUS 
OF  WOMEN,  ADDRESSEE 

Commission  powers  and  duties,  scope  of 

activity,  limitations  on  lobbying 

activities,  use  of  public  funds  82-62 

HANDGUN  POSSESSION 

Federal  and  State  Constitutional  provisions 

concerning  the  right  to  keep  and  bear  arms  have 

been  repeatedly  held  to  confer  a  collective 

right  to  bear  arms  for  the  common  defense  and 

not  an  individual  right  to  bear  arms  82-8 

Regulation  by  local  ordinance  is  within  police 

power  of  the  City  and  County  of  San  Francisco 

California  Constitution  Article  XI,  Section  7        82-8 

State  has  not  preempted  subject  82-8 

State  regulation  of  "possession"  82-8 

HEALTH  SERVICE  BOARD 

Authority  to  provide  for  participation  of 

dependents  in  Health  Service  System  82-58 

HEALTH  SERVICE  SYSTEM 

Members  82-58 

San  Francisco  Community  College  District 

Board  members  are  entitled  to  become  members 

of  Health  Service  System  under  Charter  8.420         82-60 
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HEALTH  SERVICE  SYSTEM — HEALTH  PLAN 

Domestic  partners  benefits,  dependency  82-58 

Has  authority  to  determine  participants  as 

"dependents"  of  employees  in  System 

benefits;  domestic  partners  82-58 

HEALTH  SERVICE  SYSTEM,  RULES  AND 
REGULATIONS,  PART  II,  SEC.  B 

Dependents,  defined  82-58 

HIGHRISE  BUILDINGS 

Life  Safety  Program  San  Francisco 

Building  Code  Section  1807  82-2 

HILL-BURTON  ACT  (19  58) 

See 
42  USCA,  Sec.  291  ET  SEQ .  82-39 

HOLIDAY 

Defined  82-37 

Holiday  schedule  under  Salary  Standardization 

Ordinance  as  part  of  civil  service 

provisions  for  City  and  County  employees  82-1 

HOME-RULE 

Salary-f lextime;  Fair  Labor  Standards  Act 

not  applicable  to  City's  f lextime  work 

schedules  or  to  chartered  city's  performance 

of  traditional  governmental  services  82-46 

HONGISTO,  RICHARD  D.,  BOARD  OF  "- 

SUPERVISORS,  ADDRESSEE 

Board  of  Supervisors  may  approve  supplemental 

appropriation  from  Candlestick  Park  Fund  for 

new  stadium  feasibility  study  82-56 

Board  of  Supervisors  may  enact  ordinance 
repealing  residential  utility  users  tax, 
leaving  tax  in  place  for  commercial  users  82-52 

"ILLITERACY" 

Defined  as  "failure  to  complete  the  fifth 

primary  grade"  for  bilingual  election 

requirements  42  U.S.C.  Section  1973  aa  la(b)         82-14 

INDIGENT  LITIGANTS 

No  right  to  clerk's  and  reporter's 

transcripts  free  of  charge  on  appeal  82-26 
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INITIATIVE  ORDINANCE 

Board  of  Supervisors  lacks  power  to  amend 

unless  such  ordinance  provides  therefor  82-51 

INSTITUTIONAL  POLICE  OFFICER 

Not  peace  officers  as  defind  by  Penal  Code. 

Possess  arrest  powers  of  private  citizens  82-54 

INSURANCE  CODE  SECTION  11583 

Partial  payments  before  trial  authorized; 
constitute  a  credit  from  final  settlement 
or  judgment  rendered  82-63 

JUVENILE  JUSTICE  COMMISSION 

Immunity  from  defamation  does  not  cover 

publications  or  broadcasts  by  commission 

members  not  embodied  in  official  reports 

or  made  during  commission  meetings  82-11 

Immunity  from  defamation  for  commission  and 

individual  members  publishing  report  on  Youth 

Guidance  Center  and  related  facilities  82-11 

Immunity  from  defamation  is  absolute  for  a 

report  issued  as  part  of  the  proper 

discharge  of  official  duty  Civil  Code 

Section  47,  Subdivision  1  82-11 

Immunity  from  defamation  is  absolute  for 

any  statement  made  by  Commission  members 

during  official  meetings  Civil  Code 

Section  47,  Subdivision  2  82-11 

KING,  DR.  MARTIN  LUTHER  JR.  DAY 

State  holiday  not  for  county  clerk  employees, 

or  municipal  court  clerk  employees  but  for 

non-civil  service  employees  of  executive 

officer  of  the  Superior  Court  82-1 

KOPP,  QUENTIN  L.,  BOARD  OF  SUPERVISORS,  ADDRESSEE 

Agency  shop  82-4 

Agency  shop  agreement  negotiations — prior 

approval  of  majority  affected  employees  not 

required  or  authorized  before  implementation         82-41 

Law  practice  of  state  legislator-lawyers 

before  local  boards  and  commissions  cannot 

be  prohibited  by  a  local  ordinance  82-32 

Possession  of  firearms  by  off-duty  police 

officers;  local  ordinance  not  preempted  82-40 
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President  of  the  school  district  board  and 

community  college  board  cannot  be  designated 

by  being  top  vote  getter  in  the  previous  election    82-33 

Supervisor  who  is  a  tenant  may  vote  on  rent 

control  or  stabilization  legislation  82-21 

LANG,  GEOFFREY,  EXECUTIVE  ADMINISTRATOR, 
SAN  FRANCISCO  GENERAL  HOSPITAL,  ADDRESSEE 

8204  Institutional  Police  Officers  are  not 

peace  officers;  means  of  vesting  same  with 

full  peace  officer  powers  per 

Penal  Code  Sec.  830.6  82-54 

"LANGUAGE  MINORITIES" 

Defined  as  "persons  who  are  American  Indian, 

Asian  American,  Alaskan  Natives,  or  of  Spanish 

heritage"  for  bilingual  election  requirements 

42  U.S.C.  Section  1973  aa  la(e)  82-14 

LAWYER-LEGISLATORS 

Conflict  of  interest  82-32 

LEASE 

City  may  lease  real  and  personal  property  to 
private  parties  if  public  interest  is  served. 
Competitive  bidding  not  required.  82-61 

See  also   64-30 
81-66 

Fair  exchange  of  value,  city  and  developer. 

Lease  must  promote  proper  municipal  purpose  82-61 

Public  property  to  private  parties  in  order 

to  acquire  office  building  for  city 

departments-public  purpose  82-61 

LEE,  JEFFREY,  DIRECTOR,  DEPARTMENT  OF  PUBLIC 
WORKS  AND  CLEAN  WATER  PROGRAM 

Storm  run  off  from  other  districts  or 

jurisdictions  82-29 

Civil  Service  Commission  power  to  award 

relief  under  Rule  1.03  limited  to 

findings  of  discrimination  82-45 

LEGISLATIVE  INTENT 

Inaction  by  legislatue  after  authoritative 

interpretation  of  legislative  intent  by  a 

court  of  law  creates  a  presumption  of 

correctness  of  that  interpretation   .  82-8 
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LEGISLATOR-LAWYERS 

Conflict  of  interest  •  82-32 

LEVY,  ROBERT  C,  SUPERINTENDENT,  BUREAU 
OF  BUILDING  INSPECTION,  ADDRESSEE 

Fire  Protection  Engineers  as  Special 

Inspectors  • 82-2 

Conflict  of  interest  -  Board  of  Examiners 

member  -  partial  ownership,  testing 

laboratory,  requires  voting  abstention 

but  not  resignation  82-49 

LEVY,  ROBERT  C,  SUPERINTENDENT,  BUREAU  OF 
BUILDING  INSPECTION,  DEPARTMENT  OF  PUBLIC 
WORKS,  AND  LOUIS  GIRAUDO,  PRESIDENT,  BOARD 
OF  PERMIT  APPEALS,  ADDRESSEES 

Stop  work  order  issued  by  Dept .  of  Public 

Works  may  not  be  appealed  to  Board 

of  Permit  Appeals  82-22 

LIMITED  DUTY  POLICE  OFFICERS 

Defined;  promotion  and  medical  examination  82-36 

LIMITED  TENURE 

Civil  Service  Commission  power  to  award 

relief  under  Rule  1.03  limited  to 

findings  of  discrimination  82-45 

Duration,  benefits  during  non-industrial 

sick  leave  if  replaced  by  civil  service 

eligible  off  list;  appointment  duration  82-47 

Fire  or  Police  Department,  disability 

benefits,  definition  and  duration  if 

injured  in  the  line  of  duty  82-47 

LIMITED  TENURE  EMPLOYEE 

Exonerated,  no  award  of  back  pay;  no  right  or 

preference  to  permanent  civil  service  status         82-50 

LIS  PENDENS 

Recorder  is  neither  required  nor  permitted 

to  pass  upon  contents  of  the  instrument 

18  Ops.  Cal.  Atty.  Gen.  185  82-10 

Requirements  for  recordation  Code  of 

Civil  Procedure  Section  409  82-10 
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LOBBYING 

San  Francisco  Commission  on  the  Status  of 

women;  lobbying  activities  limited; 

proper  use  of  public  funds  82-62 

MAGUIRE,  MARGARET  G.,  ACTING  CLERK  BOARD 
OF  SUPERVISORS 

Boards  and  Commissions-no  regular 
meetings  on  holidays  82-37 

"MANAGEMENT  EMPLOYEE" 

San  Francisco  Administrative  Code 

Section  16.202.8  82-4 

MEDICAL  EXAMINATION  &  STANDARDS 

Limited  duty  police  officers, 

requirements  for  promotion  82-36 

MEDICAL  OFFICE  BUILDINGS 

In  residential  zoning  district  -  authorized 

by  Planning  Code  as  a  conditional  use 

where  prescribed  criteria  met  82-42 

MEYERS-MILIAS-BROWN  ACT 

Agency  shop  agreements;  rescission  elections. 

Preempts  local  ordinances,  charters. 

Approval  of  employees  prior  to 

implementation  not  required  or  authorized  82-41 

Agency  shop  authorization  82-4 

M.H.  DE  YOUNG  MEMORIAL  MUSEUM 

Contracts;  competitive  bids  not  required 

for  building  construction  or  renovation, 

controls  subject  only  to  provisions  of 

budget  and  annual  appropriations 

ordinance  when  city  funds  are  used  82-48 

MOLINARI,  JOHN  L.,    BOARD  OF  SUPERVISORS, 
ADDRESSEE 

Supervisor  who  is  a  tenant  may  vote  on 

rent  control  or  stabilization  legislation  82-21 

Supervisors  may  not  use  city  resources  in 

support  of  or  in  opposition  to  state  or 

local  ballot  measures  82-6 

MUNICIPAL  AFFAIR 

"Absent  an  intent  by  the  state  to  occupy 

a  field,  a  strong  policy  of  home  rule 

fiscal  autonomy  is  controlling"      -  82-35 
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Charter  city  has  all  powers  over 

municipal  affairs,  otherwise  lawfully 

exercised,  subject  only  to  clear  and 

explicit  limitations  and  restrictions 

contained  in  the  charter  82-35 

Charter  places  no  restrictions  on  the 

power  of  the  city  to  purchase  common 

stock  in  a  private  corporation  where 

that  acquisition  is  related  to  a 

legitimate  municipal  affair  82-28 

Contract  of  indemnity  which  enables  a  city 
to  carry  out  necessary  municipal  functions 
is  within  power  of  a  charter  city  82-28 

Corporation  for  profit  to  be  owned  by  the 

city  to  perform  a  municipal  function  82-28 

Encumbrance  procedure  of  controller's 

office  for  funds  received  by  city  from 

Federal  Grants  follows  local  rules  82-24 

General  law  does  not  control  in  a  charter 

city  except  as  the  charter  may  provide  82-35 

Port  of  San  Francisco  subject  to  broad 

discretionary  powers  of  the  city  over 

development  and  operation  Government 

Code  Section  39901  and  the  Burton  Act  82-28 

Public  property-leasing  to  private  parties 

to  acquire  buildings  for  housing  city 

departments  is  proper  municipal  activity  82-61 

Regulatory  tax  ordinance  of  a  charter  city 

will  be  scrutinized  for  "direct  and 

immediate"  conflict  with  state  legislation 

and  if  so,  whether  subject  matter  is  a 

municipal  affair  or  preempted  by  the  state  82-35 

School  system  is  a  matter  of  general  concern 

rather  than  a  municipal  affair  82-33 

Tax  levy  by  a  charter  city  for  revenue 

purposes,  including  license  taxes  82-35 

Taxation  for  revenue  purposes  and  charter 

city  tax  ordinance  prevails  over  conflicting 

state  legislation  82-35 
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MUNICIPAL  AFFAIRS 

Law  practice  of  state  legislator-lawyers 

before  local  boards  and  commissions  cannot 

be  prohibited  by  a  local  ordinance  because 

state  has  preempted  regulation  of  the  practice 

of  law  and  because  only  the  state  legislature 

of  the  people  of  the  state  by  initiative  may 

regulate  conduct  of  the  state  legislators  82-32 

Powers  granted  in  California  Constitution, 

Article  XI,  Section  5  82-8 

MUNICIPAL  COURT 

Employees  not  entitled  to  time  off  for 

holidays  observed  by  State  but  not  by  City  82-1 

MUNICIPAL  RAILWAY 

Agents'  booths  and  fare  collection  system 

contract  awarded  on  unit  price  basis  to  be 

modified  by  non-unit  price  work  which  will 

increase  contract  cost  San  Francisco 

Administrative  Code  Section  6.6(a)  82-3 

Contract  awarded  on  unit  price  basis 

modified  by  non-unit  price  work  which 

will  increase  contract  cost  San  Francisco 

Administrative  Code  Section  6.6(a)  82-3 

Fare  collection  system  and  agents'  booths 

contract  awarded  on  unit  price  basis  to  be 

modified  by  non-unit  price  work  which  will 

increase  contract  cost  San  Francisco 

Administrative  Code  Section  6.6(a)  82-3 

MURPHY,  CORNELIUS  P.,  CHIEF  OF  POLICE, 
ADDRESSEE 

Handgun  possession  may  be  regulatd  by 

local  ordinance  82-8 

MUSEUM 

Increase  of  appropriations  for  capital 

expenditures,  public  improvements  provisions; 

museum  exhibits  and  security  device  funding  82-57 

NATIONAL  LABOR  RELATIONS  ACT 

Agency  shop  agreements — employee  approval 

prior  to  implementation  not  required  82-41 

"NATURAL"  FLOW  OF  SURFACE  WATER 

Defined  82-29 
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NOTHENBERG,  RUDY,  EXECUTIVE  DEPUTY, 
FISCAL  AND  PROGRAM  ADMINISTRATION 

Supplemental  appropriation  by  City  to 

San  Francisco  Unified  School  District  82-59 

OFFICERS  AND  EMPLOYEES 

Defamation  immunity  privilege  extended  to 

all  state  and  local  officials  acting  within 

the  scope  of  their  official  duties  82-11 

OLSEN,  CARL,  COUNTY  CLERK,  SUPERIOR  COURT, 

ADDRESSEE 

Holiday  provisions  differ  between  State 

and  local  statutes  and  the  resulting  effect 

upon  Superior  and  Municipal  Court  Clerks  82-1 

Indigent  litigants  do  not  have  right  to 

clerk's  and  reporter's  transcripts 

free  of  charge  on  appeal  82-26 

ORDINANCE 

See  also 
INITIATIVE  ORDINANCE 

ORDINANCE 

Initiative  ordinances;  Board  of  Supervisors 

lacks  power  to  amend,  unless  such 

ordinances  provide  therefor  82-51 

Preemption  by  state  law  82-40 

ORDINANCE  NO.  315-6  7 

Real  Property  Transfer  Tax  Ordinance  82-35 

Real  Property  Transfer  Tax  Ordinance;  delayed 

three-way  exchanges  ("Starker"  exchanges)  82-64 

OVERSTREET  OPINION 

Conflict  of  interest  6  FPPC  Opinions  12  82-21 

OVERTIME 

Payment,  Court  Reporters  for  transcripts, 

considered  overtime.   Charter  Section  8.584-1        82-43 

PACIFIC  MEDICAL  CENTER 

Medical  Office  Building  -  conditional  use  appeal     82-42 

PATTERSON,  JAY,  COUNTY  RECORDER  AND  SARWAN 
BOPARAI,  MANAGER  OF  RECORDER'S  OFFICE,  ADDRESSEES 

Lis  Pendens,  requirements  for  recordation  82-10 
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PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 
Election  materials  in  Tagalog  not  based 
solely  on  population  count  82-14 

Registration  affidavit  giving  voter's  residence 

as  public  office  building  is  insufficient  82-9 

PEACE  OFFICERS 

Powers  defined.   8204  Institutional  Police 
Officers  are  not  peace  officers  as 

defined  by  Penal  Code  82-54 

See  also    65-30 

PENSION 

Deductions  for  Court  Reporters  for  Transcript 

Payments  -  hired  on  or  after  Nov.  2,  1976  82-43 

PERMIT  APPEALS,  BOARD  OF 

Jurisdiction;  lacks  continuing  jurisdiction 

to  modify,  reverse  decisions  after 

rehearings  process  is  exhausted  82-53 

Jurisdiction  limited  to  subjects  enumerated 

in  the  Charter  or  in  Ordinances  82-22 

Lacks  jurisdiction  over  a  stop  work  order 

issued  by  superintendent  of  the  Bureau  of 

Building  Inspection  of  the  Department 

of  Public  Works  82-22 

"PERSONAL  USE" 

Campaign  funds  may  not  be  expended  for 

personal  use  Elections  Code  Section  12401  82-12 

PHILLIPS,  P.J.,  PUBLIC  UTILITIES 

COMMISSION,  ADDRESSEE 

Non  unit  price  modification  to  unit  price 

contract  (San  Francisco  Administrative  Code 

Section  6.6)  and  projects  funded  by  UMTA  and 

SFMRIC  or  the  State  (Charter  Section  6.306)  82-3 

PILCHER,  CLAIRE,  EXECUTIVE  DIRECTOR, 
BOARD  OF  PERMIT  APPEALS,  ADDRESSEE 

Board  of  Permit  Appeals  lacks  continuing 

jurisdiction  to  modify,  reverse  decisions 

after  rehearings  process  is  exhausted  82-53 

PLENARY  AUTHORITY 

Defined  82-46 
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POLICE,  CHIEF  OF 

Power  to  determine  departmental  seniority 

rights  of  temporary  and  permanent 

appointees  to  a  uniformed  rank  82-5 

POLICE  DEPARTMENT 

Appointment  to  a  rank  to  be  used  in 

determining  seniority  does  not 

distinguish  between  temporary  and 

permanent  appointments  82-5 

Handgun  possession  may  be  regulated  by 

local  ordinance  82-8 

Local  regulation  of  display  or  discharge  of 

firearms,  not  preempted  by  state  law  82-40 

Off-duty  police,  possession  of  firearms, 

public  places  dispensing  alcoholic  beverages         82-40 

Seniority  of  service  policy  includes 

temporary  time  in  a  rank  to  be  counted  when 

determining  seniority  within  that  rank  82-5 

POLICE  DEPARTMENT  EMPLOYEE 

Bilingual  Q2  police  officers  appointed  out 

of  rank  order  to  temporary  positions  as 

exempt  bilingual  waivers  have  departmental 

seniority  from  the  date  of  temporary  appointment     82-5 

Chinese  bilingual  Q2  police  officers  appointed 

out  of  rank  order  to  temporary  positions  as 

exempt  bilingual  waivers  have  departmental 

seniority  from  the  date  of  temporary  appointment     82-5 

Fire  or  Police  Department,  disability 

benefits,  definition  and  duration, 

if  injured  in  the  line  of  duty  82-47 

Limited  Duty  Police  Officers,  medical 

examinations  required  82-36 

Q2  police  officer  appointed  out  of  rank 

order  to  temporary  positions  as  exempt 

bilingual  waivers  have  departmental  seniority 

from  the  date  of  temporary  appointment  82-5 

Seniority  rights  of  temporary  or  permanent 

appointees  to  a  uniformed  rank  is 

determined  by  the  Chief  of  Police  and 

based  on  date  of  appointment  to  a  rank 

whether  temporary  or  permanent  position  82-5 
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POLICE  DEPARTMENT  RULE  2.65 

Seniority  of  service  82-5 

POLICE  OFFICER 

Local  regulation  of  display  or  discharge  of 

firearms,  not  preempted  by  state  law  82-40 

Off-duty,  possession  of  firearms  in 

establishments  serving  alcoholic  beverages; 

local  regulation  vs.  state  law  82-40 

POLICE  POWER 

Board  of  Supervisors  may  enact  ordinance 

regulating  smoking,  public  area  workplace, 

public  and  private  employers  82-55 

California  Constitution,  Article  XI, 

Section  7  82-8 

Firearm  regulation  is  a  proper  police  function       82-8 

Local  regulation  of  possession  of  firearms 

by  off-duty  police  officers  on  public  premises 

where  alcoholic  beverages  are  served  or  sold         82-40 

Street  use  may  not  be  restricted  to  some 

members  of  traveling  public  and  denied  to 

others  under  police  power  82-31 

POLITICAL  ACTIVITIES 

Grant  of  public  funds;  limitations  on 

conditions  of  grant  82-39 

POLITICAL  REFORM  ACT  OF  1974 

See 
GOVERNMENT  CODE  SECTION  81000  ET  SEQ .  82-18 

PORT  COMMISSION 

Corporation  for  profit  to  be  owned  by  the 

city  to  perform  a  municipal  function  82-28 

PORT  OF  SAN  FRANCISCO 

Burton  Act  does  not  constrain  the  city  from 
the  organization  and  operation  of  a  for- 
profit  corporation  to  facilitate  acqxiisition 
of  a  crane  at  the  port  82-28 

Corporation  for-profit  proposed  for  acquisition 

of  a  crane  for  use  at  the  port  82-28 
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Crane  to  be  acquired  by  a  for-profit 

corporation  and  tax  title  to  be  sold  to 

outside  investors  who  would  lease  crane 

back  to  wholly  city  owned  corporation  82-28 

Development  and  operation  of  the  Port  are 

under  broad  discretionary  powers  of  the  City         82-28 

For-profit  corporation  proposed  for 

acquisition  of  a  crane  for  use  at  the  Port  82-28 

PREEMPTION 

Municipal  ordinance  regulating  smoking,  public 

area  workplace,  not  preempted  by  state  law  82-55 

"PREVAILING" 

Defined  Charter  Sections  8.401  and  8.407  82-13 

PREVAILING  WAGE 

Determined  as  of  date  of  salary  survey  or  at 

the  beginning  of  the  succeeding  fiscal  year  82-13 

Formula  in  Charter  Section  8.407  cannot  include 

salary  data  from  other  public  jurisdictions 

which  have  been  approved  but  to  be  effective 

later  in  next  fiscal  year  82-13 

Salary  data  from  other  public  jurisdictions 

which  have  been  approved  but  to  be 

effective  later  in  next  fiscal  year  cannot 

be  used  by  Civil  Service  Commission  82-13 

PROMOTION 

Limited  Duty  Police  Officers,  medical  standards      82-36 

PROPERTY 

Municipal  property-city  may  lease  to  private 

party  for  appropriate  public  purpose; 

competitive  bidding  not  required  under 

Charter  Section  7.402  82-61 

PROPOSITION  J,  ELECTION  OF  NOVEMBER  2,  19  76 

Personal  service  contract  which  could  be 

performed  by  Civil  Service  employees  but 

at  a  lower  cost  by  a  private  contractor 

Charter  Section  8.300-1  82-27 

PROPOSITION  "L",  ELECTION  OF  NOV.  2,  1976 

Court  Reporter's  Preparation  transcripts 

considered  overtime  -  overtime  eliminated  from 

retirement  benefits,  effective  Nov.  2,  1976  82-43 
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PUBLIC  AGENCY 

Ballot  measure  campaign  may  include  public  funds 

if  public  agency  uses  to  present  relevant 

information  in  full  and  impartial  presentation       82-6 

Public  funds  may  not  be  used  to  promote  a 

partisan  position  on  state  or  local  ballot 

measures  absent  a  clear  and  explicit 

legislative  authorization  82-6 

PUBLIC  EMPLOYEE 

Deputy  registrar  of  voters  is  a  public  employee      82-25 

PUBLIC  EMPLOYEES 

Social  Security  coverage  is  for  an 

entire  coverage  group  or  for  all 

employees  of  a  public  agency  82-23 

PUBLIC  EMPLOYEES'  RETIREMENT  SYSTEM 
See 

42  U.S.C.A.  Section  418  and  California 
Government  Code  Section  22000  et  seq.  and 
California  Administrative  Code,  Title  2, 
Section  593  et  seq.  82-23 

PUBLIC  EMPLOYMENT 

No  property  right  in  public  employment  82-4 

"PUBLIC  ENTITY" 

Defined  Government  Code  Section  4220  82-28 

PUBLIC  FUNDS 

Ballot  measure  campaign  may  include  public 

funds  if  public  agency  uses  to  present 

relevant  information  in  full  and 

impartial  presentation  82-6 

Grant  of  public  funds;  limitations  on 

conditions  of  grant  82-39 

Partisan  position  on  state  or  local 

ballot  measures  may  not  be  promoted 

using  public  funds  absent  a  clear  and 

explicit  legislative  authorization  8-6 

Private  charity  or  trust  accepting  public 

funds;  no  delegation  of  control  82-39 

Use  for  campaign  expenses  is  as  improper 

in  bond  issue  or  other  noncandidate 

elections  as  in  candidate  elections  -  82-6 
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PUBLIC  IMPROVEMENTS  " 

See  also 
CAPITAL  IMPROVEMENTS 

PUBLIC  IMPROVEMENTS 

Board  of  Supervisors  may  increase  appropriations 

for  capital  expenditures  and  public  improvements- 

Academy  of  Sciences  permanent  exhibits  or 

security  devices  82-57 

Defined  82-57 

"PUBLIC  LEASEBACK" 

Defined  Government  Code  Section  4220  82-28 

"PUBLIC  LEASEBACK  CORPORATION" 

Defined  Government  Code  Section  4220  82-28 

PUBLIC  LEASEBACK  CORPORATIONS 

Debt  limitations  of  the  state  constitution 

are  avoided  by  use  of  public  lease  back 

corporations  to  acquire  capital  improvements         82-28 

PUBLIC  MEETINGS 

Public  meeting  on  legal  holiday  prohibited  82-37 

PUBLIC  OFFICE 

State  legislator-attorney  may  practice  law 
before  a  local  board  or  commission  without 
breach  of  an  ethical  duty  82-32 

PUBLIC  OFFICERS 

Defamation  immunity  privilege  extended  to 

all  state  and  local  officials  acting  within 

the  scope  of  their  official  duties  82-11 

Fiduciaries  in  the  most  exacting  sense 

of  that  term  82-6 

May  not  make  any  personal  or  political 

use  of  the  publics  resources  82-6 

Personal  liability  for  unauthorized 

expenditure  of  public  funds  -  criteria 

to  be  applied  by  court  82-6 

Personal  liability  of  officials  for  unlawful 

expenditure  of  public  funds  (Mines  v.  Del  Valle 

(1927)  201  Cal.  273)  modified  in  Stanson  v. 

Matt  (1976)  17  Cal. 3d  206  82-6 
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Public  funds  may  not  be  used  to  promote 

a  partisan  position  on  state  or  local 

ballot  measures  absent  a  clear  and  explicit 

legislative  authorization  82-6 

"PUBLIC  PROJECTS" 

Defined  Government  Code  Section  4220  82-28 

PUBLIC  PURPOSE 

City  may  lease  public  property  to  private 

parties  if  public  interest  is  served; 

fair  exchange  of  value  82-61 

Municipal  functions  of  a  proprietary  nature 

that  the  city  may  fulfill  directly,  it 

may  fulfill  through  formation  and  operation 

of  a  private  corporation  for  that  purpose  82-28 

PUBLIC  UTILITIES  CODE  SECTION  561(a) 

Smoking  regulations,  public  transportation 

passengers  82-55 

PUBLIC  WORKS,  DEPARTMENT  OF 

Stop  work  order  issued  by  Superintendent 

of  Bureau  of  Building  Inspection  cannot 

be  appealed  to  Board  of  Permit  Appeals  82-22 

PURCHASER 

Sale  of  surplus  city  property  under 

jurisdiction  of  a  utility,  not  creditable 

to  Purchaser  82-44 

RALPH  M .  BROWN  ACT 

Applicable  until  established  otherwise  to  a 

proposed  for-profit  corporation  formed  to 

perform  a  function  otherwise  performed  by  the  city   82-28 

Meetings  -  Boards  and  Commission  on  holidays         82-37 

RAMIREZ,  RAFAEL 

Civil  Service  Commission  power  to  award 

relief  under  Rule  1.03  limited  to  findings 

of  discrimination  82-45 

REAL  PROPERTY  TRANSFER  TAX 

Computation  82-35 

Delayed  three-way  property  exchanges 
subject  to  transfer  tax;  "straw  man" 
and  accommodators  discussed  82-64 
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"Starker"  exchanges;  "straw  man"  and 

accommodators;  delayed  three-way  exchange  82-64 

REAL  PROPERTY  TRANSFER  TAX  ORDINANCE 

Applies  to  deeds  in  lieu  of  foreclosure  82-35 

Documentary  transfer  tax  authorized  under 

the  Documentary  Stamp  Act  (Stats.  1967,  c.  1332)      82-35 

REAL  PROPERTY  TRANSFER  TAX   ORDINANCE 

See  also 
Ordinance  No.  315-67 

REAL  PROPERTY  TRANSFER  TAX  ORDINANCE 

See  also 
DOCUMENTARY  STAMP/TRANSFER  TAX  ET  SEQ . 

RECEIPTS 

Utility,  defined  82-44 

RECORDER 

Lacks  power  to  determine  if  action  is 

one  that  will  support  a  lis  pendens 

13  Ops.  Cal.  Atty.  Gen.  185  82-10 

Power  to  determine  whether  particular 

writing  is  properly  recordable  82-10 

REDEVELOPMENT  AGENCY 

Anti-Discrimination  Ordinance  does  not 

apply  to  the  Redevelopment  Agency  82-34 

State  agency  not  bound  by  the  City's 

Anti-Discrimination  Ordinance  S.F. 

Administrative  Code  Section  12A.1  et  seq.  82-34 

REGISTRAR  OF  VOTERS 

Bilingual  election  requirements,  Tagalog 

materials  not  required  solely  on  basis 

of  reported  population  count  82-14 

Duty  to  furnish  voter  registration  cards 

to  citizens  or  groups  wishing  to  distribute 

such  cards  Elections  Code  Section  507  82-25 

Duty  to  refuse  a  defective  affidavit  of 

registration  or  cancel  if  subsequent 

facts  so  require  82-9 

Voter  registration  cards  to  be  furnished  to 

citizens  or  groups  wishing  to  distribute 

such  cards  Elections  Code  Section  507  82-25 


44 


RENT  CONTROL 

Conflict  of  interest,  supervisor  who  is 

a  tenant  may  vote  on  rent  control  or 

stabilization  legislation  82-21 

RESCISSION  ELECTIONS 

See 
AGENCY  SHOP  82-4 

RESIDENCE 

Defined  for  voting  purposes  Elections 

Code  Section  200  82-9 

Federal  office  building  will  not  suffice 

for  voter's  affidavit  of  registration  82-9 

Office  building  will  not  suffice 

for  voter's  affidavit  of  registration  82-9 

Post  office  box  will  not  suffice 

for  Fire  Department  purposes  82-9 

Public  office  building  will  not  suffice 

for  voter's  affidavit  of  registration  82-9 

RETIREMENT  SYSTEM 

Social  security  coverage  group  for  the 

City  is  all  members  of  the  Retirement  System         82-23 

REVENUES 

Disposition  of,  from  sale  of  surplus 

personal  property  82-44 

Utility,  defined  82-44 

RICHARDSON,  MICHAEL  H.,  CHIEF  DEPUTY,  CRIMINAL 
DIVISION,  COUNTY  CLERK'S  OFFICE,  ADDRESSEE 

Fees  may  not  be  charged  of  governmental 

agencies  for  copy  services  82-17 

RODDA  ACT 
See 
CALIFORNIA  GOVERNMENT  CODE  SEC.  3  54  0  ET  SEQ . 

RULE  OF  NECESSITY 

Insures  full  and  effective  exercise  of 

executive  and  legislative  powers  in  both 

contractual  and  noncontractual  contexts  82-18 

Narrow  application  in  contracts  82-18 
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SALARY 

Flextime;  Fair  Labor  Standards  Act,  wage 

and  hours  (premium  pay)  provisions,  not 

applicable  to  City's  flextime  work  schedules         82-46 

Home-rule;  Fair  Labor  Standards  Act  not 

applicable  to  chartered  city  regarding 

performance  of  traditional  governmental 

services  82-46 

SALARY  AND  WAGE  DEDUCTIONS 

Agency  shop  82-4 

SALARY  STANDARDIZATION  ORDINANCE 

Flextime  work  schedules,  defined.   Wage 

and  hours  (premium  pay)  provisions,  federal 

Fair  Labor  Standards  Act,  not  applicable 

to  City's  flextime  work  schedules  82-46 

Wage  and  hours  (premium  pay)  provisions 
of  federal  Fair  Labor  Standards  Act  not 
applicable  to  City's  flextime  work  schedules         82-46 


SALE 


Personal  property,  surplus — disposition  of  82-44 


SALE  OF  SURPLUS  PROPERTY 

Personal  property — disposition  of  revenues  82-44 

SAN  FRANCISCO  COMMISSION  ON  THE  STATUS  OF  WOMEN 
Lobbying  activities,  Commission  powers  and 
duties,  limitations  on  use  of  public  funds  82-62 

SAN  FRANCISCO  COMMUNITY  COLLEGE  DISTRICT 

Board  members  are  officers  of  the  City  to 
the  same  extent  as  Unified  School  District 
Board  members  and  entitled  to  membership 

in  Health  Service  System  82-60 

See  also   81-13 
81-30 

SAN  FRANCISCO  GENERAL  HOSPITAL 

Institutional  Police  Officers  (8204)  not 

peace  officers  as  defined  by  Penal  Code; 

arrest  powers  same  as  private  citizen. 

Means  of  vesting  full  peace  officer 

powers  per  Penal  Code  Sec.  830.6  82-54 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Funding  levels:   local  and  state  contributions 

Education  Code  Section  42238(1)      ♦  82-59 
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President  of  Board  of  Education,  election 

is  governed  by  Education  Code  Section  35022  82-33 

President  of  governing  board  cannot  be 
designated  by  being  top  vote  getter  in 
the  previous  election  82-33 

Social  Security  coverage  may  not  be 

terminated  by  school  districts 

Government  Code  Section  22310  82-23 

Supplemental  appropriation  by  City  to 

school  district  not  subject  to  state 

redistribution  under  Serrano  v.  Priest  decisions     82-59 

Supplemental  appropriation  by  City  to 

San  Francisco  United  School  District  will  not 

reduce  state  contributions  to  same  as  long  as 

monies  do  not  come  from  limited,  enumerated 

categories — Education  Code  Sec.  42238(1)  82-59 

SAN  FRANCISCO  WOMEN'S  CENTER,  INC. 

Posting  of  political  signs  on  the  building 

at  3543  18th  St. is  not  prohibited  by  Police 

Code  Section  675;  Section  not  applicable  to 

private  building  receiving  public  funds  82-39 

SAUSER,  ARLENE  M.,  CHIEF,  ADULT  PROBATION 
DEPARTMENT,  ADDRESSEE 

Fair  Labor  Standards  Act,  wage  and  hours 

provisions,  not  applicable  to  City's 

flextime  work  schedules  82-46 

SENIORITY 

Civil  service  seniority  distinguished  from 

departmental  seniority  Civil  Service 

Rule  2.26.1  and  2.26.2  82-5 

Departmental  seniority  distinguished 

from  civil  service  seniority  Civil  Service 

Rule  2.26.1  and  2.26.2  82-5 

SETTLEMENTS 

City  Attorney  is  authorized  to  enter  into 

partial  settlement  prior  to  trial,  enabling 

plaintiff  to  obtain  rehabilitative  treatment         82-63 

SHANNON,  JAMES  P.,  DEPUTY  CHIEF,  ADMINISTRATION, 
SAN  FRANCISCO  POLICE  DEPARTMENT,  ADDRESSEE 

Limited  duty  police  officers,  medical 

standards  for  promotion  -  82-36 
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Seniority  rights  of  Q2  Police  Officers 

appointed  out  of  rank  order  from  List  E-90  82-5 

SICK  LEAVE 

Benefits  defined;  no  right  to  preferred 

position  in  that  status,  if  limited  tenure 

appointee  displaced  by  eligible  from 

civil  service  list  82-47 

SIGNS 

Application  of  San  Francisco  Police  Code 

Section  675  to  buildings  which  have 

received  grants  of  public  funds  82-39 

Building  at  3543  -  18th  St.  (San  Francisco 

Women's  Center)  not  prohibited  from 

posting  political  signs  on  property 

under  Police  Code  Section  675  82-39 

On  public  property  or  property  controlled 

by  city  -  Police  Code  Section  675(b)  82-39 

SKLAR,  RICHARD,  GENERAL  MANAGER  OF  PUBLIC 

UTILITIES,  ADDRESSEE 

Personal  service  contracts  of  a  temporary  nature, 

scope  of  review  of  Civil  Service  Commission  82-7 

SMITH,  RANDALL  B.,  EXECUTIVE  DIRECTOR, 
HEALTH  SERVICE  SYSTEM,  ADDRESSEE 

City  Health  Service  benefits,  domestic  partners      82-58 

SMOKING  REGULATIONS 

See  Also 
HEALTH  AND  SAFETY  CODE  SECTION  2594  0  FT  SEQ. 
GOVERNMENT  CODE  SECTION  19  262 

SMOKING  REGULATIONS 

Constitutionality,  municipal  ordinances  82-55 

Powers  of  local  government  to  regulate  in 

public  area  workplace.   Hazard  to 

general  public  health  82-55 

SOCIAL  SECURITY 

Coverage  group  for  the  City  is  all 

members  of  the  Retirement  System  82-23 

Public  employees  coverage  is  administered 

by  the  Public  Employees  Retirement  System  82-23 

School  District  may  not  terminate  coverage 

under  present  law  Government  Code  Sec.  22310         82-23 
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Termination  notice  only  for  an  entire 

coverage  group  or  for  all  the 

employees  of  a  public  agency  82-23 

"SOLD" 

Defined  26  CFR  Section  47 . 4361-1 ( a) ( 4 ) ( ii ) 

IRS  Regulations  relating  to  the  tax  on  conveyances    82-35 

SPECIAL  INSPECTORS 

Fire  Protection  Engineers  may  not  act  as 

Special  Inspectors  under  San  Francisco 

Building  Code  Section  305. A  82-2 

STANDARDS  OF  PROFESSIONAL  CONDUCT 

Lawyer-legislators  are  subject  to  standards 

so  as  to  limit  their  practice  of  both 

criminal  and  civil  law  while  in  public  office        82-32 

STARKER  EXCHANGE 

Three-way  delayed  property  exchange  explained        82-64 

STATE  BAR  ACT 

see 
BUSINESS  AND  PROFESSIONS  CODE  SECTION  6000  et  seq. 

STATE  BAR  OF  CALIFORNIA,  COMMITTEE  ON  PROFESSIONAL 

ETHICS,  FORMAL  OPINION  1977-46  82-32 

STATE  PREEMPTION 

"Absent  an  intent  by  the  state  to  occupy 

a  field,  a  strong  policy  of  home  rule 

fiscal  autonomy  is  controlling"  82-35 

Commercially  manufactured  firearms  licensing 

and  registration  both  preempted  82-8 

Criminal  law  field  82-8 

Handgun  possession  may  be  regulated  by 

local  ordinance  82-8 

Labor  relations  are  a  matter  of  statewide 

concern  and  are  governed  by  general  law  82-4 

Law  practice  regulated  by  the  courts  and 

the  state  legislature  via  the  State  Bar 

Act.   Business  and  Professions  Code 

Section  6000  et  seq.  82-32 

Possession  of  firearms  by  off-duty  police; 

local  ordinance  not  preempted        -  82-40 
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Redevelopment  Agency  is  a  state  agency 

to  effect  a  state  objective  82-34 

School  system  is  a  matter  of  general  concern 

rather  than  a  municipal  affair  82-33 

Street  use  by  the  traveling  public 

Vehicle  Code  Section  21101(a)  81-31 

Test  for  preemption  is  not  quantitative 

nor  do  statutes  unified  by  a  single 

common  noun  denote  preemption  82-8 

STATEWIDE  CONCERN 

Labor  relations  82-4 

STATUTORY  CONSTRUCTION 

Chapter  headings  and  captions  are  for 

convenience  only  and  may  not  be 

considered  with  the  text  81-54 

Express  exceptions  given  and  presumption 

that  no  other  exceptions  were  intended  82-9 

"May"  construed  to  be  mandatory  82-4 

"Shall"  and  "may"  in  same  section  82-4 

STOP  WORK  ORDER 

Enforcement  tool  for  compliance  with 

Building  Code  and  not  appealable  to 

Board  of  Permit  Appeals  82-22 

Permit  Appeals  Board  lacks  jurisdiction  over 

a  stop  work  order  issued  by  superintendent 

of  the  Bureau  of  Building  Inspection  of  the 

Department  of  Public  Works  82-22 

Permit  Appeals  Board  lacks  jurisdiction 

over  stop  work  order  issued  to 

secure  code  compliance  82-22 

Permit  revocation  distinguished  82-22 

STORM  RUNOFF 

Governed  by  California's  modified  civil  law  rule     82-29 

Liability  for  receipt  of  surface  water  from 

a  contiguous  jurisdiction  will  depend  on  a 

case  factual  determination  of  the  reasonableness 

of  each  parties'  conduct  -  82-29 
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Liability  for  surface  water  from  a 

contiguous  jurisdiction  will  depend  on  a  case 

factual  determination  of  the  reasonableness 

of  each  parties'  conduct  82-29 

STRAW  MAN 

Real  property,  delayed  three-way  exchange 

discussed  82-64 

STREETS 

Primary  purpose  to  which  streets  are  dedicated 

is  the  movement  of  people  and  property  82-31 

Public  streets  of  a  city  belong  to  the 

people  of  the  state  82-31 

Use  is  not  exclusively  a  right  of  city 

residents  but  is  a  right  of  the  public  at  large      82-31 

SUPERINTENDENT  OF  SCHOOLS 

Funding  levels:   district,  local  and  state 

contributions — Education  Code  Sec.  2588(b)(3)         82-59 

Supplemental  appropriation  by  City  to 

Superintendent  of  Schools — 

Education  Code  Sec.  2588(b)(3)  82-59 

SUPERIOR  COURT 

Holidays  for  non-civil  service  employees  are 

those  observed  by  the  state  but  not  by  the  city      82-1 

SUPERVISORS,  BOARD  OF 

Appropriation  may  be  rescinded  and  unencumbered 

funds  withdrawn  from  designated  account  82-24 

Capital  expenditures  and  public  improvements; 

may  increase  appropriations  for  Academy  of 

Sciences  permanent  exhibits  or  security  devices      82-57 

Corporation  for  profit  may  be  authorized 

by  resolution  of  the  Board  of  Supervisors  but 

purchase  of  corporate  shares  must  be  authorized 

by  an  appropriation  ordinance 

Charter  Section  2.101  and  6.300  82-28 

In  view  of  late  date,  the  Board  of  Supervisors 

may  not  reduce  the  ad  valorem  property  tax 

rate  for  the  fiscal  year  of  1981-82.   To  reflect 

existing  surplus  in  the  budget,  in  its  annual 

review  of  the  budget  for  ensuing  fiscal  year 

1982-83,  it  may  reduce  appropriations  to 

surplus  and  thereby  reduce  the  tax  rate  82-38 
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Initiative  ordinances;  lacks  power  to  amend 

unless  original  ordinance  provides  therefor  82-51 

Lack  power  to  use  city  resources 

(stationery,  seal,  postage  and  city  employee 

time)  in  support  of  or  opposition  to 

state  or  local  ballot  measures  2-6 

Lack  power  to  modify  certification  by 

controller  under  Charter  Section  8.300-1  82-27 

Lack  power  to  set  or  alter  terms  of 

Proposition  J  contract  82-27 

Lacks  authority  to  determine  by 

ordinance  participants  as  "dependents" 

of  employee  in  Health  Service  System  82-58 

Lacks  power  to  compel  by  ordinance  Health 

Service  Board  to  include  domestic  partners 

within  definition  of  dependents  of 

employees  participating  in  health  service  plans      82-58 

May  increase  appropriations  for  capital 

expenditures  and  public  improvements; 

Academy  of  Sciences  permanent  exhibits 

or  security  devices  82-57 

May  require  health  plans  include  domestic 

parters  of  deceased  or  retired  employees  on 

same  terms  and  conditions  as  spouses  of  same         82-58 

Meetings  on  a  legal  holiday  82-37 

Member  who  is  a  tenant  may  vote  on  rent 

control  or  stabilization  legislation  82-21 

Power  to  enact  ordinance  regulating 

possession  of  handguns  82-8 

Power  to  refuse  to  authorize  multi-year 

(Proposition  J)  contract  as  a  matter  of  policy       82-27 

Power  to  rescind  an  appropriation  to  extend 

funds  remain  unencumbered  but  may  not, 

alone,  reprogram  funds  82-24 

Power  to  rescind  an  intro  -  city  appropriation 

even  if  it  may  effect  the  future 

compensation  or  employment  of  city  workers  82-24 
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Prevailing  wage  formula  in  Charter  Section  8.407 

cannot  include  salary  data  from  other  public 

jurisdictions  which  have  to  be  approved  but  are 

to  be  effective  later  in  next  fiscal  year  82-13 

Redevelopment  Agency  procedures  for  entering 
into  contracts  are  not  subject  to  review  and 
approval  of  the  Board  of  Supervisors  82-34 

Unencumbered  funds  may  be  withdrawn  from 

designated  account  and  appropriation  rescinded       82-24 

"SUPERVISORY  EMPLOYEE" 

Defined  San  Francisco  Administrative  Code 

Section  16.202.17  82-4 

SURFACE  WATER 

Governed  by  Californa's  modified  civil  law  rule      82-29 

Liability  for  receipt  of  storm  runoff  from  a 

contiguous  jurisdiction  will  depend  on  a  case 

by  case  factual  determination  of  the 

reasonableness  of  each  parties'  conduct  82-29 

Rules  governing  liability  for  surface  runoff 

eqiially  applicable  to  both  rural  and  urban  areas     82-29 

SURPLUS 

"Current  Revenue,"  "Use  of  Surplus," 

"Contributed  Revenue  Reserve,"  "Addition  to 

Surplus,"  "Budget  Revenue  Retained,"  defined         82-38 

In  view  of  late  date,  the  Board  of  Supervisors 

may  not  reduce  the  ad  valorem  property  tax 

rate  for  the  fiscal  year  of  1981-82.   To  reflect 

existing  surplus  in  the  budget,  in  its  annual 

review  of  the  budget  for  ensuing  fiscal  year 

1982-83,  it  may  reduce  appropriations  to 

surplus  and  thereby  reduce  the  tax  rate  82-38 

SURPLUS  PROPERTY 

Not  "surplus"  within  meaning  of  Charter 
Sec.  7.402  if  property  will  be  leased  for 
appropriate  public  purpose.   No  reqiiirement 
for  competitive  bidding  82-61 

See  also   64-30 
81-66 

SURPLUS  SALES 

Revenue  from,  disposition  of  82-44 
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TAGALOG 

Election  materials  in  Tagalog  not  required 

solely  on  basis  of  reported  population  count         82-14 

TAX 

Regulatory  tax  ordinance  of  a  charter  city 

will  be  scrutinized  for  "direct  and  irrunediate" 

conflict  with  state  legislation  and  if  so, 

whether  subject  matter  is  a  municipal  affair 

or  preempted  by  the  state  82-35 

Revenue  purposes  tax  of  a  charter  city  will 

prevail  over  conflicting  state  legislation  82-35 

Toll  is  not  a  Tax  82-19 

TAX  RATE 

Ad  valorem  taxes  may  not  be  reduced  in  April 

for  the  fiscal  year  to  reflect  budget  surplus        82-38 

TAYLOR,  JOHN  L.,  CLERK,  BOARD  OF 

SUPERVISORS,  ADDRESSEE 

The  Board  of  Supervisors  may  not  reduce  the 
ad  valorem  property  tax  rate  for  the  fiscal 
year  of  1981-82  in  April  of  1981-82  fiscal  year       82-38 

Board  of  Supervisors  lacks  power  to  amend 

initiative  ordinances,  unless  such 

ordinances  provide  therefor  82-51 

Board  of  Supervisors,  power  to  increase 

appropriations,  capital  expenditures  and 

public  improvements,  permanent  museum  exhibits 

or  security  devices.   Charter  6.205  82-57 

City-owned  or  controlled  property  within 

the  meaning  of  Section  675  of  the  Police  Code        82-39 

Commute  hour  mandatory  carpools  82-31 

Pacific  Medical  Center  Medical  Office 

Building  -  conditional  use  appeal  82-42 

Redevelopment  Agency  is  not  bound  by  the 

Anti-Discrimination  Ordinance 

Administrative  Code  Section  12A.1  et  seq.  82-34 

Smoking  regulation  ordinance,  public 

workplace,  public  and  private  employers — not 

in  conflict  with  state  law,  nor  preempted. 

Within  municipal  police  powers       -  82-55 

54 


TENURE  LAWS 

State  statute  authorizing  public  sector 

agency  shop  agreements  does  not  violate  82-4 

TOLL 

Tax  is  not  a  toll  82-19 

TOP  VOTE  GETTER 

Community  College  Board  President  cannot  be 

designated  by  being  top  vote  getter  in 

the  previous  election  82-33 

School  District  Board  President  cannot  be 

designated  by  being  top  vote  getter  in 

the  previous  election  82-33 

TRANSCRIPT 

Clerks  or  Reporter's  transcripts  need 

not  be  given  free  of  charge  to  indigent 

litigants  on  appeal  82-26 

Court  Reporters  payment  for  transcripts 

considered  overtime  82-43 

Indigent  litigants  have  no  right 

to  clerk's  and  reporter's  transcripts 

free  of  charge  on  appeal  82-26 

Reporter's  or  Clerk's  transcript  need  not 

be  given  free  of  charge  to  indigent 

litigants  on  appeal  82-26 

TURPEN,  LOUIS  A.,  DIRECTOR  OF  AIRPORTS, 
ADDRESSEE 

Certification  of  multi-year  contracts 

Charter  Section  8.300-1  82-27 

"UNION  SHOP" 

Defined  82-4 

UTILITIES 

Sale  of  surplus  city  proprty  under 

jurisdiction  of  a  utility  are  receipts  of 

the  utility — subject  to  Charter  Sec.  6.407 — 

not  creditable  to  Purchaser  82-44 

UTILITY  FUNDS 

Supplemental  appropriation  req-uirements  of 

Charter  Section  6.306  apply  to  utility  funds         82-3 
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Unused  and  unencumbered  appropriations 

requirements  of  Charter  Section  6.306 

do  not  apply  to  utility  funds  82-3 

UTILITY  USERS  TAX 

Board  of  Supervisors  may  enact  ordinance 
repealing  residential  utility  users  tax, 
leaving  commercial  users  tax  in  place  82-52 

VOTER  REGISTRATION 

Affidavit  of  registration  must  include  a 

statement  of  residence  82-9 

Cards  to  be  distributed  by  volunteer  citizens 

or  groups  who  may  be  paid 

63  Ops.  Cal.  Atty.  Gen.  370  82-25 

Cards  to  be  furnished  to  citizens  or 

groups  wishing  to  distribute  such  cards 

Elections  Code  Section  507  82-25 

Deputy  registrar  of  voters  may  not  be 

paid  by  private  citizens  or  groups  for 

voter  registration  unless  local  law 

allows  Penal  Code  Section  70  82-25 

Registrar  of  Voters  has  duty  to  review 

affidavits  for  sufficiency  82-9 

Residence  statement  must  show  person's 

domicile  Elections  Code  Section  200  82-9 

VOTING 

Boards  and  commissions  voting  reqiairements  when 

numbers  disqualified  for  conflict  of  interest 

can  only  be  changed  by  Charter  Amendment  82-18 

Majority  of  quorum  necessary  and  application 

of  rule  of  necessity  to  allow  decision  82-18 

Quorum  necessary  and  application  of  rule 

of  necessity  to  allow  decision  82-18 

"Rule  of  Necessity"  82-18 

Supervisor's  voting  requirements  when  members 

disqualified  for  conflict  of  interest  can 

only  be  changed  by  Charter  Amendment  82-18 

VOTING  RIGHTS  ACT  OF  1965  AS  AMENDED  BY 
PUBLIC  LAW  94-73 

Bilingual  election  requirements  82-14 
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WALSH,  JOHN  J.,  GENERAL  MANAGER,  PERSONNEL, 

CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Civil  Service  Commission  lacks  power  to  award 

back  pay  to  exonerated  limited  tenure  employee       82-50 

Salary  data  from  public  jurisdictions 

to  be  effective  later  in  next  fiscal  year  82-13 

WATER 

Storm  runoff  governed  by  California's 

modified  civil  law  rule  82-29 

WHISMAN,  FREDERICK,  EXECUTIVE  OFFICER  OF 

THE  SUPERIOR  COURT,  ADDRESSEE 

Holiday  provisions  differ  between  State  and 

local  statutes  and  the  resulting  effect  upon 

Superior  and  Municipal  Court  Clerks  82-1 

WOMEN'S  CENTER 

See 
SAN  FRANCISCO  WOMEN'S  CENTER  82-39 

YOUTH  GUIDANCE  CENTER 

Juvenile  Justice  Commission  report  on  the 

center  to  be  made  public  and  Commission 

and  individual  members  are  immune  from 

liability  for  defamation  82-11 

ZONING  ADMINISTRATION 

Interpretation  Planning  Code  209.3(a), 

conditional  use  medical  institutions  in 

residential  areas  82-42 

3243C 
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Effect  of  Conflicts  Between  State  and  Local 
Holiday  Provisions  Upon  Offices  of  Superior  Court 
and  Municipal  Court  Clerks. 

CARL  M.  OLSEN 

County  Clerk  and  Clerk  of  the  Superior  Court 

DANIEL  DONOHUE 

Clerk  of  the  Municipal  Court 

FREDERICK  WHISMAN 
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Deputy  City  Attorney 


DOCUMENTS  DEPT. 

SAM  r. 


QUESTIONS  PRESENTED 

1.  Are  the  employees  of  the  county  clerk  entitled  to  the 
day  off  on  a  date  established  by  Government  Code  Section  6700  as 
a  new  State  holiday? 

2.  Are  the  non-civil  service  employees  of  the  executive 
officer  of  the  superior  court  entitled  to  the  day  off  on  a  date 
established  by  Government  Code  6700  as  a  new  State  holiday? 

3.  Are  the  employees  of  the  municipal  court  clerk 
entitled  to  the  day  off  on  a  date  established  by  Government  Code 
6700  as  a  new  State  holiday? 

4.  If  the  answer  to  Question  1  is  "no",  shall  the  county 
clerk's  office  be  open  to  the  public  for  the  filing  of  court 
documents,  including  those  with  a  statutory  deadline? 


CONCLUSIONS 


1. 
2. 
3. 


No. 

Yes. 

No. 


4.     Yes,  but  only  to  the  extent  already  required  by  Code 
of  Civil  Procedure  Section  134. 


MMMh 


'—  ^°^  °^  "°" 
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ANALYSIS 


sed 
are  entitled  to 


proceedings.   Judges  of  th^^nl.,        \    °^   certain 
the  day  off  on  these  holid^y^'^'^^'^'^^"^^  ^°^^ts 


Francisco ^'re'b^nd  by'cha'rter  SecJ'  ""'l' /.''   ^^^^^^  °f  ^an 
Salary  Standardization  Ordinance    .^^^^^'^^^  ^""^    ^^^  ^'^""^l 
administrative  Provisions  o?thri980  8rSJ'-''  ?'  '"^ 
Ordinance  (hereinafter  "SSO")  aovprnc  k  1  !^^^^  ^''^"'^^'^^ization 
It  does  not  currently  include  ^^^^^-^^  holidays  and  holiday  pay. 
among  the  holidays  granted  ?o  C  tv  .^nt"  ''"'^"'^  ^^"^'  ^^^    ^V 
whether  attaches  of  the  suDeriorLf^°^r^-   ^^  ^^^"^  is 
court,  who  are  otherwise  subject  ITlL'sL'''   .''^^  i^unicipal 
service  provisions,  are  to  be  considpr^H  1    ?  n^unicipal  civil 
for  the  purposes  of  observanc%'orih:^1.^°L%'e°L?id\'y .^^^'°^^^^ 

County  Clerk 

Section  14,  of  Iht  rtiifl^J   coi'nty  officer.  By  Article  VI, 
^^~   £  It   -"-"-"-"^  Se^ifna^T-f- r  ^ 

The  employees  of  the  clerk  •«:  off,-^,^  , 
"cept  v,He„  fulfilling  their^na\^tor^J'a=:t?es  trHLlT.°iriL 

It  is  the  office  of  the  county  clerk  th^f  ,•«  =. 

2JooT2?f|i%^-.     <??™nt   C?df lections    ^'   ^ 
^h«   SZ  ;^*^      ^^    ^s    the   county  clerk   who   has 

the  power  of   appointment   and    removal  of 
aeputies.       (Government  Code   Sec      24im.    coo    =i 
^erji!L%^--1?fi.-poratio^^J3.T^JJ|, 
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county  clerk  who  exercises  the  general 
administrative  function  with  respect  to  deputy 
clerks,  and  since  the  county  clerk  is  also 
superior  court  clerk,  the  deputy  court  clerks  are 
under  his  jurisdiction  except  to  the  extent  they 
are  controlled  by  the  court."   (Emphasis  added.) 

St.  John  V.  Superior  Court  of  Orange  County  (1978)  87  Cal.App.3d 
30,  39. 

San  Francisco  Charter  Section  4.103  provides  that  "the 
functions  and  personnel  of  the  office  of  county  clerk  shall  be  and 
are  hereby  placed  under  the  direction  of  the  superior  court."   This 
office  has  previously  advised  that  the  placement  of  the 
administrative  direction  of  the  county  clerk's  office  in  the 
superior  court  does  not  change  the  civil  service  status  enjoyed  by 
the  county  clerk  and  the  employees  of  the  clerk's  office: 

"Section  8.300  of  the  Charter  provides  that 
all  positions  in  all  departments  and  offices  of 
the  city  and  county,  including  positions  created 
by  laws  of  the  State  of  California,  where  the 
compensation  is  paid  by  the  city  and  county, 
shall  be  included  in  the  classified  civil 
service.   The  County  Clerk  is  an  officer  of  the 
City  and  County  of  San  Francisco  (Section  1.103, 
Charter)  and  is  subject  to  the  civil  service 
provisions  of  the  Charter.   The  Charter  amendment 
transfers  the  County  Clerk  and  his  personnel  to 
the  direction  of  the  Superior  Court,  but  it  does 
not  interfere  with  the  civil  service  rights  which 
the  County  Clerk  and  the  employees  of  that  office 
possess  by  virtue  of  the  civil  service  provisions 
of  the  Charter." 

San  Francisco  City  Attorney  Opinion  No.  79-47.   Civil  service 
benefits  include  provisions  such  as  sick  leave  and  vacation 
leave.   San  Francisco  City  Attorney  Opinion  No.  48-4072.   By 
analogy,  it  must  be  concluded  that  the  holidays  provided  in  the 
annual  salary  standardization  ordinance  are  benefits  under  civil 
service. 

The  functions  of  the  county  clerk's  office  are 
approximately  ninety-five  percent  judicial  in  nature;  the 
employees  affected  serve  as  attaches  of  the  superior  court.   The 
remaining  employees  perform  solely  county  functions  such  as  the 
granting  of  marriage  licenses,  the  registration  of  ficticious 
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business  names,  and  the  supervision  of  notary  publics  within  the 
county. 

Hence,  it  may  be  argued  that,  as  judicial  attaches,  the 
employees  of  the  county  clerk's  office  should  be  controlled  by 
the  superior  court's  administrative  practices  as  to  observance  of 
court  holidays  under  Code  of  Civil  Procedure  Section  134.   This 
argument  is  based  on  the  fact  that  the  offices  of  county  clerk 
and  clerk  of  the  superior  court  are  separate  and  distinct,  even 
when  they  are  held  by  the  same  person.   Union  Bank  and  Trust 
Company  v.  Los  Angeles  County  (1934)  2  Cal.App.2d  600.   When  the 
county  clerk  is  acting  in  his  capacity  as  clerk  of  the  superior 
court,  neither  the  county  nor  its  board  of  supervisors  has  any 
power  to  control  his  functioning.   Id. ,  at  611. 

However,  state  law  already  defers  to  local  jurisdictions 
control  over  the  selection,  employment  benefits,  removal,  etc., 
of  personnel  of  the  county  clerk's  office.   See  St.  John  v. 
Superior  Court  of  Orange  County  (1978)  87  Cal.App.3d  at  39.   This 
legislative  scheme  manifests  a  clear  intent  to  defer  to  local 
prerogative  in  this  area  except  to  the  extent  that  local  control 
would  interfere  with  the  ability  of  the  county  clerk  and  the 
employees  of  the  office  of  the  county  clerk  to  perform  their 
duties  as  judicial  attaches. 

The  provisions  of  the  SSO,  including  the  holiday  schedule, 
do  not  conflict  or  interfere  with  the  designated  functions  of  the 
county  clerk  as  clerk  of  the  superior  court  under  state  law 
(Government  Code  Section  69841  et  seq. ) ,  such  as  the  clerk's  duty 
to  attend  all  sessions  of  the  superior  court,  to  file  court 
documents,  or  to  issue  all  legal  process  as  required  by  the 
court.   The  application  of  the  SSO  holiday  schedule  places  no 
improper  limitations  upon  these  functions  of  county  clerk 
employees  as  attaches  of  the  superior  court. 

Therefore,  employees  of  the  county  clerk's  office  are  not 
eligible  for  time  off  for  holidays  observed  by  the  State  but  not 
by  the  City. 

Other  Superior  Court  Employees 

Certain  employees  of  the  superior  court  are  not  part  of  the 
county  clerk's  office,  but  are  employed  directly  under  the 
executive  officer  of  the  court  and  are  not  part  of  the  local 
civil  service  system.   These  employees  are  subject  to  Government 
Code  Section  69900  and  the  administrative  practices  of  the 
superior  court.   Section  69900  provides,  in  part,  that 
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"  [ejinployment  by  the  rr,\irt-    ^u^^^    u 

the  county,  if  approved  by  resolutfon^^^f k'°  ^^  employment  by 
of  determining  court  emplovell'  rfn?^  I   ^^^   ^°^'^^'  ^°^  Purposes 
and  holiday  pay  and  accumul!??on  J?  ^  ^°  ^^^"^  ^^^^^'  vacation, 
charter  or  ordinances  of  th:countv%''°'' • "'  provided  either  b; 

tne  county  for  miscellaneous  employees. - 

employee!  subject^rthe 'abSvPmP^^?A  ^W    "^^^^l^ed  to  make  these 
provisions.   However,  the  non^!''i°"^'^.^°^^^  ^i^il  service 
time  specifically  priviSes'^that^he^r?^.^^  ''"  =*"^^^^  ^^  ^^^^ 
non-civil  service  court  attaches  Cillbi^^  '°  ""^   observed  by 
Code  Section  7,  which  in  turn  rff    .^  5^°^^  provided  in  Civil 
established  by  the  Government  Cnr^'^   JS  '^^  ^^^^^^^  schedule 
employees  of  the  superior  JSurtfr^  J^'^kJ^'^^'  '^^"-'^ivil  service 
holidays  Observed  b?  the°^St:trbut%^i^?y't\%'?^ty!'^'  °"  °" 

Clerk  of  the  Municipal  Courf 


attaches  of  the  municipal  coSrt  and  th^f^^^S'^^  ^^^^ 
authority  to  prescrihp  fh^^  k  ^^^^  *^^^  Legislatu 
attaches:    P^^^^^^^je  the  number  and  qualifications  o 


re  had  the 
f  said 


At  the 
the  court  as 
236 .   The  cou 


such  employees,   where  it  has  acted  its  powers  L^ 
he^i'fh'*  /"'  ^"  '°  °^^^^  "^^tters  -  cfvil  service 
n?  tS  d^f.r^^'^'^""'  -  ^^^  Legislature  has  seen 
gener^l'la:?-''  ''°"''  '°  '"^  municipality  under 

Government  Code  Section  74snfi  ai..«  ,.*.  i. 
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leave  with  or  without  pay,  educaHon;,!  i 

or  without  pay,  or  vacation  leave  ?n^    l^ '    '^'^^''^'y   leave  with 
and  rules  of  the  civil  Service  rnJ?c''°'^^"^^  ^^^^  the  Charter 
Attorney  Opinion  No.  48-4572?  ^^'^^^^i^"-   San  Francisco  City 

attaches  enjoj^their^vacationff  ^^^ermined  that  municipal  court 
forth  in  the  provisions  of  ?h^  rn  \^^'  '°  '^^  conditions  set 
Code.   San  Francisco  ^UyAtJorn^v'n"'  ^""^    '^"  Administrative 
schedule  contained  in  the  SSO  be?ono^'"'°2K^°-  ^^-^'      '^^^   holiday 
evil  servvice  provision^  under  1ec?ioi"7$5  Js  . ''"'  "'^^"^^  °^ 

officeTre'b:und'br?he'slS''anrar  °'  .'''  -nicipal  court  clerk's 
holidays  observed  ^y  thel^ate^'but^o^rby^'^Se^City?  ''"^^   °"  '°^ 

Extension  of  Filing  Deadlinpc; 

You  have  inquired  whpfher   ,•„  tu 
Office  is  to  remain  open  on  "he  date  ?^  event  the  county  clerk's 
Shan  be  open  to  the  publ?S  for  thef??*?^"^'?"'  '"^  °"'« 
including  those  with  a  st^lutory  SladuJe?  °    '^"^   documents, 

the  supHfi??  llnitUll'.   a^%Sftiir'c  '^?"'""  P""'^"  ">" 
State  holidays,  except  for "thriono„?ng"purposes  =  ^  ''°'''   °" 

a  ,:ii  J^^^ii^t^,^^  t"?ir^eri;c\'r"'°"= " 

"2.   To  receive  a  verdict  or  discharge  a  jury; 
"3.   For  the  exercise  of  the  oowerQ  r.f  a 
Srr^^Llnll  „%?;r':!"-  -"°n.'-"n  a^p^oceeding 

4.   Injunctions  and  wrifc  of  t>,-/^v,j  w  i.  • 
issued  and  served  on  any  dly!"   ^'^^^''^tion  may  be 

The  county  clerk's  office  must 
;es  even  when  the  superior  cour 

=:or;rsffsL^"'L:?°"^-  «j-:f"?  ojh:raa;":h%": 


purposes  even  when  the  sun»rt„.  """/e^ain  open  for  these 
observance  of  a  State  ho^fn     "^J""  '=  closed,  whether  for 

is  not  in%fs's?on  "lut°a  '?^  ?ud  ^larLsil^"  '^^  '""  '"^  <=»«* 
enu„,erated  above.  Sections  lfa'^^,^''^i  ^^\\"!".?^>'°"'^_"at 


Procedure  exiend'thr^-""  ''f  ^"^  1^"  °f  '"e  Code  of  civli 

o.  a  ^^:Vl^^J^^i:^Z^-   rSrlle^?  b^S^Ine%%=^|=  f^lr^a"- 


Carl  M 
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court  holiday.   See  57  Onc   »vi. 

conclusion  applies  to  thr:;uncipa?'";  'l^    ^''''^'      '''^-   --"-e 

Of  the  county  clerk's  office  should  K^L'-  ..^^^^'^^'^i^i-l  activity 


o 
basis. 


ce  should  be  carried 


out  on  a  normal 


Respectfully  submitted, 

THOMAS  jr  OWEN 
Deputy  City  Attorney 


APPROVED; 


GEORGE  AG NO ST 
City  Attorney 
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DOCUMENTS  DEPT. 


REQUESTED  BY: 


PREPARED  BY: 


SUBJECT! 


ROBERT  C.  LEVY 

Superintendent,  Bureau  of  Building  Inspection 

ROBIN  REITZES  MANION 
Deputy  City  Attorney 

Fire  Protection  Engineers  As  Special  Inspectors 


QU EST IONS  _P  RESENTED 

Whether,  under  state  and/or  local  law,  registered  Fire 
Protection  Engineers  (FPE's)  may  act  as  Special  Inspectors 
pursuant  to  Section  305. A  of  the  San  Francisco  Building  Code  and 
whether  they  may  be  permitted  to  design  sprinkler  systems  under 
section  1807. I.E.  of  the  Code. 


CONCLUSION 

Although  under  state  law,  registered  FPE's  may  perform  a 
variety  of  activities  related  to  safeguarding  of  life  and 
property  from  fire-related  hazards,  under  local  law,  tney  may  not 
act  as  Special  Inspectors  nor  design  sprinkler  systems  unless 
they  are  also  registered  in  one  of  the  occupations  listed  in  tne 
Code. 

ANALYSIS 

Fire  protection  engineering  is  a  specialty  branch  wnich  was 
officially  established  by  the  State  Board  of  Registration  For 
Professional  Engineers  (hereinafter  referred  to  as  the  "Board"). 
Section  404 (u)  of  Title  16  of  the  California  Administrative  Code 
defines  "fire  protection  engineering"  as 


that  specialty  branc 
which  requires  such 
necessary  to  underst 
relating  to  the  safe 
from  fire  and  fire  r 
ability  to  apply  thi 
cation,  evaluation, 
present  or  potential 
hazards  and  building 
communities,  and  to 


h  of  Professional  Engineering 
education  and  experience  as  is 
and  the  engineering  proolems 
guarding  of  life  and  property 
elated  hazards;  and  requires  the 
s  knowledge  to  the  identifi- 
correction,  or  prevention  of 
fire  and  fire  related  panic 
s,  groups  of  buildings,  or 
recommend  the  arrangement  and  use 
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of  fire  resistant  building  materials  and  fire 
detection  and  extinguishing  systems,  devices,  and 
apparatus  in  order  to  protect  life  and  property.   Tne 
above  definition  of  fire  protection  engineering  snail 
not  be  construed  to  permit  the  practice  of  civil, 
electrical,  or  mechanical  engineering. 

Section  5700,  et  seq.  of  the  Business  and  Professions  Code 
gives  the  Board  the  power  to  approve  new  engineering  disciplines 
as  necessary  for  the  protection  of  public  health  and  safety,  to 
define  the  scope  of  each  branch  of  professional  engineering 
(56717),  and  to  promulgate  rules  and  regulations  reasonaoly 
necessary  to  govern  its  actions  (§6716). 

Whether  San  Francisco  may  regulate  FPE's  depends  upon 
whether  tne  State  has  preempted  the  field  with  respect  to  tnat 
discipline.   See  ?.i£qly:_v^_Bensoni  20  Cal.  2d  366,  373-74  (1942); 
Vernor,  Hilby_and  Dunn  v.  City  of  Monte  Sereno,  245  Cal.  App.   2d 
29  (1966);  Agnew  vs.  City  of  Los  Angeles,  110  Cal.  App.  2d  612 
(1952). 

The  scope  of  protection  accorded  fire  protection  engineering 
by  the  State  is  governed  by  section  414  of  Title  16  of  the 
California  Administrative  Code.   That  section  accords  certain 
disciplines  practice  proctection  and  certain  disciplines  title 
protection  and  certain  disciplines  both.   Section  414  reads,  in 
pertinent  part,  as  follows: 

(a)  Engineering  practice  protection: 
(1)  The  offer  to  practice  or  tne  practice  of  civil, 
electrical  and  mechanical  engineering  as  defined  in 
the  code  and  in  Section  404  of  these  regulations  is 
restricted,  unless  specifically  exempted,  to  civil 
engineers,  electrical  engineers  and  mechanical 
engineers  appropriately  registered  by  the  board. 


(b)  Engineering  Title  Protection: 

(1)  Use  of  the  titles  "civil  engineer,"  "electrical 
engineer,"  and  "mechanical  engineer"  is  restricted  to 
civil  engineers,  electrical  engineers  and  mechanical 
engineers  appropriately  registered  oy  the  board. 
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(4)  Use  of  the  titles  .  .  .  "fire  protection 
engineer",  ...  is  restricted  to 
engineer-specialists  appropriately  registered  in 
those  specialty  branc'nes  establisned  by  tne  board.   A 
function  of  an  engineer  specialist  is  to  prepare 
studies  and  reports  generally  for  the  use  of  tnose 
registrants  in  the  engineering  branches  designated  in 
Section  670J  of  the  code. 

As  defined  in  Section  414  above,  fire  protection  engineering 
is  only  given  title  protection,  wnich  means  tnat  one  wao 
practices  fire  protection  engineering  in  the  State  of  California 
cannot  call  himself  a  fire  protection  engineer  unless  ne  is 
registered  with  the  Board.   This  "title  protection"  must  be 
distinguished  from  "practice  protection",  which  is  accorded  to 
such  disciplines  as  civil  and  mechanical  engineering.   One  cannot 
practice  civil  or  mechanical  engineering,  for  example,  witnout 
being  registered  by  the  Board. 

Therefore,  since  fire  protection  engineering  is  only 
accorded  title  protection  by  the  State,  San  Francisco  can,  by 
local  ordinance,  regulate  the  practice  (or  non-practice)  of  fire 
protection  engineering. 

Section  305. B. 2.  of  the  San  Francisco  Building  Code  provides 
that  a  Special  Inspector  be  either  a  registered  civil  engineer  or 
licensed  architect  who  can  demonstrate  to  the  satisfaction  of  the 
Superintendent  that  he  has  the  experience  and  the  expertise  for 
this  specific  type  of  inspectional  work.   Where  life  safety 
programs  per  section  1807  are  involved,  a  registered  electrical 
or  mechanical  engineer  may  provide  special  inspection  for  those 
areas  of  work  involving  his  discipline. 

Section  1807  deals  with  the  life  safety  program  for  highrise 
buildings.  Section  1807. I.E.  in  particular  refers  to  tne  design 
of  fire  sprinkler  systems  for  such  life  safety  programs.  Section 
305. A. 15.  of  the  Building  Code  details  tne  types  of  duties  that  a 
special  inspector  for  life  safety  programs  would  be  responsible 
for,  including  construction  review  during  the  installation  of  the 
systems. 

The  State,  acting  through  the  Board,  has  divided  fire 
protection  engineering  into  four  functional  areas:   1)  fire 
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protection  research;  2)  fire  protection  development;  3)  fire 
protection  consultation;  and  4)  fire  protection  recommendation 
(See  Bulletin  75-4 (b)  of  the  Board  of  Registration  for 
Professional  Engineers,  Department  of  Consumer  Affairs.) 

Under  state  law,  fire  protection  engineering  embraces 
studies  and  activities  including,  but  not  limited  to: 

(a)   Research  into  the  theoretical  aspects  of  the 
ignition  and  comoustion  processes  and  tneir  effects 
upon  commonly  used  materials,  in  order  to  determine 
the  fire  resistive  potential  of  such  materials. 

(D)   Research  and  development  of  engineering 
techniques  for  the  prevention  and  suppression  of  fire. 

(c)  The  engineering  development,  evaluation,  and 
testing  of  fire  detection  extinguisning  systems,  and 
their  constituent  devices,  in  order  to  devise  new 
equipment  and  systems,  or  to  find  new  applications 
for  existing  systems. 

(d)  Recommendation  as  to  the  proper  layout  and 
construction  of  facilities,  including  the  use  of  fire 
resistant  materials  and  fire  detection  and 
extinguisning  systems,  so  tnat  tne  spread  of  fire  and 
products  of  combustion  be  prevented  or  restricted, 
and  so  that  a  method  of  orderly  and  safely  evacuating 
the  premises  will  be  provided. 

(e)  Evaluation  of  the  fire  potential  in  buildings  or 
structures,  groups  of  buildings,  or  communities,  and 
evaluation  of  tne  effectiveness  of  tne  public  and 
private  water  supply  systems,  fire  departments  and 
fire  communications  systems,  in  order  to  develop 
programs  for  protecting  the  public  from  spreading 
fires  and  conflagrations. 

(f)  Investigation  of  the  behavior  of  materials 
exposed  to  a  fire  and  investigation  of  tne  operation 
of  existing  fire  detection  and  extinguishing  systems 
which  were  supposed  to  control  and  prevent  the  spread 
of  the  fire,  in  order  to  determine  the  causes  of  tne 
fire  and  reasons  for  its  spread,  and  to  malte 
recomniendations  on  the  engineering  changes  necessary 
to  prevent  the  recurrence  of  such  a  fire. 
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(3)   Preparation  of  reco.n-Tiended  changes  in  building 

^f.'.^V^  r^'''  '"  ^''^"'  '°  ^^^i'  them  current  ■vitn  new 
metnods  of  construction  and  the  use  of  new  materials! 
and  rectify  problems  which  have  occurred  with  ^^' 
existing  construction  method  and  materials.  [Bulletin 

.,..   Jlthough  under  state  law,  the  scope  of  duties  of  FP^'s  i- 
very  broad,  tne  City  and  County  of  San  FranciscJ!  as  e^o^ain'd 
aoove,  may  validly  allow  these  activities  to  be  oer forced  on^v  ov 
a  registered  civil,  electrical  or  mechanical  engine'?  o?  a- 
otnerwise  mandated  by  the  Building  Code.      ^''3^^^-^'    or  ao 

unlesf  t^e'^Staie'^^^M'"  l'""^   ^'^'^   "^'^°^""^  ^^  ^^^'^^^  its  Codes  or 
nrof!^-  decides  to  regulate  the  practice  of  fire 

£Sr!3;F;r3fS:i&F  -•=--:  -sir 


Respectfully  submitted, 

NOST^ity  Attprney 

'  '  R03IN~RElf^MANI0N 
Deputy  City  Attorney 


APPROVED: 


V^~ 


L-. 


GEORGii  ag:;dst' 
City  Attorney 
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;ity  ctid  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 
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Office  of  City  Attorney 
bOCUMENTS  DEPT. 

'A  0  ma/ 


SUBJECT: 


REQUESTED    BY; 


PREPARED    BY: 


APPLICABILITY  OF  ADMINISTRATIVE  CODE  SECTION  6.6 
TO  A  NON-UNIT  PRICE  MODIFICATION  TO  A  UNIT  PRICE 
CONTRACT  AND  OF  CHARTER  SECTION  6.306  TO 
PROJECTS  FUNDED  BY  UMTA  AND  SFMRIC  OR  THE  STATE. 

P.  J.  PHILLIPS,  Manager 

CONSTRUCTION  ENGINEERING  DIVISION  UTILITIES 

ENGINEERING  BUREAU 

KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  If  a  unit  price  contract  is  amended  to  add  worK  whicn  is 
to  be  paid  on  a  non-unit  price  basis,  which  subpart  of 
Administrative  Code  Section  6.6  applies? 

2.  Does  Charter  Section  6.306  apply  to  projects  funded  by 
UMTA  with  the  local  share  supplied  by  SFMRIC  or  from  state 
sources? 


CONCLUSIONS 

1.  Administrative  Code  Section  6.6,  subpart  (a),  not 
subpart  (c) ,  would  be  applicable. 

2.  Charter  Section  6.306  applies  in  part. 


ANALYSIS 

By  letter  dated  December  3,  1981,  you  requested  an  opinion 
on  whether  Administrative  Code  Section  6.6(c)  would  apply  in  a 
particular  fact  situation.    You  have  also  asKed  about  tne 
applicability  of  Cnarter  Section  6.306  concerning  supplemental 
appropriaf  i.  when  a  project  is  funded  by  UMTA  witn  local 
sharing  b^  ".FN.^IC  or  the  state. 


15)  864-1952 


214  yan  Ness  Avenue 


San  Francisco  94102 


p.  J.  Phillips  2  Januac/  20,  1981 


1.   The  contract  which  has  given  rise  to  your  questions  is 
MR-660R2  relating  to  the  furnishing  and  installation  of  agents' 
booths  and  related  systems  and  installation  of  the  fare 
collection  system.   The  contract  was  awarded  on  a  unit  cost 
basis.   The  contract  is  to  be  modified  to  include  other  worK  the 
cost  of  which  is  in  excess  of  ten  percent  (10%)  of  the  original 
contract  price.   (Though  not  stated  in  your  letter,  it  is 
understood  that  the  new  work  is  to  be  done  on  a  time-and- 
materials  basis.) 

Section  6.6  reads  in  its  entirety  as  follows: 

( a )  Increasing  contract  price . 
Alterations,  modifications  or  extras  in  any 
contract,  which  will  increase  the  contract 
cost,  may  be  made  or  allowed  only  on  the 
written  recommendation  of  the  department  head 
responsible  for  the  supervision  of  the 
contract,  together  with  the  approval  of  the 
chief  administrative  officer  or  the  board  or 
commission,  as  the  case  may  be,  and  also  the 
approval  of  the  controller,  stating  the 
increased  price  to  be  paid  by  reason  thereof. 

(D)  Decreasing  contract  price.   Allowances, 
modifications  or  credits  in  any  contract  which 
will  decrease  the  contract  cost  may  be  made  or 
allowed  only  upon  recommendation  of  the 
department  head  responsible  for  the  supervision 
of  the  contract,  together  with  the  approval  of 
the  chief  administrative  officer  or  board  or 
commission,  as  the  case  may  be,  and  also  the 
approval  of  the  controller,  stating  the  amount 
to  be  deducted  from  the  amount  to  be  paid  under 
the  contract. 

(c)  Unit  cost  basis.   In  the  performance  of 
any  contract  awarded  on  the  unit  and  the  unit 
cost  basis,  if  the  department  head  concerned 
ascertains  that  the  amount  of  work  done  or  to 
be  done  shall  exceed  the  estimated  amount  of 
the  contract  by  ten  per  cent  or  more,  the 
excess  cost  shall  be  provided  for  as  prescribed 
by  section  6.306  of  the  charter,  relative  to 
supplemental  appropriations. 
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The  situation  about  which  you  have  expressed  concern  is 
that  a  unit  cost  contract  is  being  amended  to  include  extra  work 
to  be  paid  for  on  a  time  and  materials  basis.   Subpart  (a)  would 
apply  to  this  situation,  because  there  is  an  " [a] Iteration , 
modification  or  [extra]"  which  will  increase  the  contract  cost. 
Subpart  (c)  would  come  into  effect  if  the  estimate  of  worK  to  be 
done  under  the  unit  cost  contract  had  been  in  error  in  an  amount 
over  ten  percent  (10%) . 

2.   When  grants  or  other  funds  are  received  by  the  City  for 
specific  purposes,  Administrative  Code  Section  10.80  governs 
their  acceptance.   The  section  states: 

Whenever  the  city  and  county  shall  receive 
from  tne  United  States  of  America,  the  state  or 
from  any  public  or  semi-public  agency,  or  from 
any  private  person,  firm  or  corporation  any 
moneys  or  property  to  be  converted  into  money, 
the  controller  shall  set  up  on  the  books  of  his 
office  a  special  fund  or  account  evidencing  the 
moneys  so  received  and  specifying  the  purposes 
for  which  they  have  been  received  and  for  which 
they  are  held,  which  account  or  fund  shall  oe 
maintained  by  the  controller  as  long  as  any 
portion  of  the  moneys  remain  unexpended. 

The  expenditures  necessary  from  the  fund  or 
account  created  as  provided  by  this  section  in 
order  to  carry  out  the  purpose  for  which  sucn 
moneys  have  been  received  or  for  which  tne 
account  is  being  maintained  shall  be  approved  by 
the  controller  and  the  expenditures  are  hereby 
appropriated  in  accordance  with  the  terms  and 
conditions  under  which  such  moneys  have  been 
received  by  the  city  and  county,  and  in 
accordance  with  the  conditions  under  whicn  sucn 
fund  is  maintained. 

The  Annual  Appropriation  Ordinance  Section  11.1  also  refers 
to  grants  and  other  moneys  received  with  very  similar  language. 
The  first  and  last  paragraphs  of  the  section  read: 

Whenever  the  City  and  County  of  San 
Francisco  shall  receive  for  a  spec^'al  purpose 
from  the  United  States  of  America   the  State  of 
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California,  or  from  any  public  or  semi-public 
agency,  or  from  any  private  person,  firm  or 
corporation,  and  moneys,  or  property  to  be 
converted  into  money,  the  controller  shall  set 
up  on  the  books  of  his  office  a  special  fund  or 
account  evidencing  the  said  moneys  so  received 
and  specifying  the  special  purposes  for  which 
they  nave  been  received  and  for  which  they  are 
held,  which  said  account  or  fund  shall  be 
maintained  by  the  said  controller  as  long  as 
any  portion  of  said  moneys  or  property  remains. 


The  expenditures  necessary  from  said  funds 
or  said  accounts  as  created  herein,  in  order  to 
carry  out  the  purpose  from  which  said  moneys  or 
orders  have  been  received  or  for  which  said 
accounts  are  being  maintained,  shall  be 
approved  by  the  controller  and  said 
expenditures  are  hereby  appropriated  in 
accordance  with  the  terms  and  conditions  under 
which  said  moneys  or  orders  have    been  received 
by  the  City  and  County  of  San  Francisco,  and  in 
-  accordance  with  the  conditions  under  which  said 
funds  are  maintained. 

The  funds,  having  been  put  into  tne  City's  treasury,  are 
subject  to  all  applicable  fiscal  and  budgetary  rules  set  by  the 
Charter  and  City  codes.   Tney  have  been  given  a  Dlan<et 
appropriation  by  virtue  of  the  Administrative  Code  Section  cited 
above . 

Charter  Section  5.305  specifically  exempts  money  held  in 
utility  and  special  funds  from  the  requirements  of  its  first 
three  paragraphs  relating  to  unused  and  unencumbered 
appropriations.   However,  the  last  two  paragraphs  do  apply, 
including  the  paragraph  on  supplemental  appropriations. 

However,  the  question  you  have  posed  is  whether  a 
supplemental  appropriation  ordinance  of  the  Board  of  Supervisors 
will  be  necessary  because  of  the  provisions  of  Administrative 
Code  Section  6.5  (c) . 
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If  there  are  insufficient  unencumbered  funds,  and 
no  intra-depar tmental  fund  transfers  can  be  made, 
pursuant  to  Charter  Section  6.305,  there  would  be  a 
need  for  a  supplemental  appropriation,  but  that  is 
unrelated  to  Section  6.6(c). 

You  are  so  advised. 


APPROVED: 


K 


\  1- 

GEORGE "aS'mO ST,  City  Attorney 
7932c:da 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 
McMORRIS  M.  DOk^ 
Utilities  General  Counsel 

By  '-f)  Uj*=-yCLix^,^'  .j-yj  '^^fAx^ 
KATHLEEN  A.  FOLEY  ' 
Deputy  City  Attorney 


jr  and  County  of  San  Francisco: 


Office  of  City  Attorney 
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G*orge  Agnost, 
City  Attorney 
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Interpretation  of  recent  amendments  to  the 
Meyers-Mi  lias-Brown  Act  concerning  agency  shop 
agreements 


Hon.  Quentin  L.  Kopp, 
Board  of  Supervisors 

Thomas  A.  Toomey ,  Jr. 
Chief  Deputy  City  Attorney 
Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTIONS  PRESENTED 


iu»OCUiVIENTS  DEPT. 
PUDLIC  UenAMV 


1.  May  employees  who  were  hired  before  an  agency  shop 
provision  took  effect  be  required  to  comply  with  the  agreement? 

2.  With  reference  to  Government  Code  Section  3502.5(b) 
which  provides  that  a  petition  supported  by  30%  of  the  employees 
in  a  bargaining  unit  may  be  used  to  call  an  election  to  rescind 
an  agency  shop  agreement: 


(a) 
(b) 
(c) 
(d) 


When  may  petitions  start? 

How  should  petitions  be  put  together? 

To  whom  should  petitions  be  presented? 

What  are  limits  and  deadlines  on  petitions? 


3.   Section  3502.5(a)  of  the  Government  Code  provides  that 
any  employee  "who  is  a  member  of  a  bona  fide  religion,  body,  or 
sect  which  has  historically  held  conscientious  objections  to 
Doining  or  financially  supporting  public  employee  organizations" 
snail  not  be  required  to  join  or  financially  support  any  public 
employee  organization  as  a  condition  of  continued  employment. 

(a)  What  does  that  provision  mean? 

(b)  What  are  such  bona  fide  religions,  bodies, 
or  sects? 


I)  (8^315 
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4.  In  providing  that  "an  agency  shop  agreement  shall  not 
apply  to  management,  confidential  or  supervisory  employees",  does 
Government  Code  Section  3502.5(c)  mean  that  management, 
confidential  or  supervisory  employees  need  not  pay  union  dues  or 
pay  the  union  a  service  fee? 

5.  By  the  terms  of  Government  Code  Section  3508.5,  may  an 
employee  be  terminated  for  refusing  to  authorize  a  dues  deduction 
for  union  membership  or  a  service  fee  to  the  union? 

6.  Is  termination  the  only  remedy  for  failure  to  comply 
with  an  agency  shop  agreement? 

CONCLUSIONS 

1.  Employees  hired  before  an  agency  shop  provision  takes 
effect  must  comply  with  the  provision. 

2.  Procedures  for  employee  petitions  to  call  an  election 
for  recission  of  the  agency  shop  provision  have  been  formulated 
by  the  City  and  County  of  San  Francisco  (hereinafter  City) 
through  its  Employee  Relations  Director  and  Service  Employees 
International  Union  (hereinafter  SEIU)  Locals  250,  400  and  535. 
See  discussion  below. 

3.  An  employee  who  meets  the  requirements  for  a  religious 
exemption  (see  discussion  below)  to  the  agency  shop  provision 
does  not  have  to  join  a  union  or  pay  a  service  fee  to  the  union, 
but  may  be  required  by  agreement  between  the  union  and  the 
employer  to  make  an  equivalent  charitable  contribution  and  prove 
that  he  or  she  has  done  so  as  a  condition  of  continued  exemption. 

4.  Management,  confidential  and  supervisory  employees  may 
not  be  required,  as  a  condition  of  continued  employment,  to  join 
a  union  or  pay  the  union  a  service  fee,  but  such  employees  may 
choose  to  do  so. 

5.  An  employee  may  not  be  terminated  for  refusal  to 
authorize  a  dues  or  service  fee  deduction,  as  long  as  the 
employee  proves  that  he  or  she  has  paid  dues  or  the  service  fee 
by  some  other  means. 

6.  Termination  is  the  only  remedy  against  an  employee  who 
refuses  to  meet  agency  shop  obligations  unless  the  agency  shop 
agreement  specifically  provides  otherwise,  but  termination  u.jst 
be  pret  eded  by  notice  of  the  obligation  to  be  met  and  the  date  by 
which  it  must  be  met  so  that  the  employee  may  take  whatever 
action  is  necessary  to  protect  his  or  her  job. 
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INTRODUCTION 

The  Memorandum  of  Understanding  Between  and  For  the  City 
and  County  of  San  Francisco  and  Service  Employees  International 
Union  Locals  250,  400  and  535  for  Fiscal  Years  1981-82  and 
1982-83  includes  Item  6  {Union  Security)  Subdivision  C,  which 
provides : 

If  during  the  life  of  this  agreement  the 
Meyers-Mi  lias-Brown  Act  is  amended  to  authorize 
agency  shop  agreements,  the  City  agrees  to 
implement  an  agency  shop  to  the  fullest  extent 
permissible. 

Assembly  Bill  1693  was  approved  by  the  Governor  and  filed 
with  the  Secretary  of  State  on  September  22,  1981.   Stats.  1981, 
Ch.  612,  Section  2  amends  the  Meyers-Milias-Brown  Act 
(hereinafter  MMBA)  by  adding  Government  Code  Section  3502.5 
thereto.   That  Section  provides  in  relevant  part: 

(a)  Notwithstanding  Section  3502,  or  any  other 
provision  of  this  chapter,  or  any  other  law, 
rule,  or  regulation,  an  agency  shop  agreement  may 
be  negotiated  between  a  public  agency  and  a 
recognized  public  employee  organization  which  has 
been  recognized  as  the  exclusive  or  majority 
bargaining  agent  pursuant  to  reasonable  rules  and 
regulations,  ordinances,  and  enactments,  in 
accordance  with  this  chapter.   As  used  in  this 
chapter,  "agency  shop"  means  an  arrangement  that 
requires  an  employee,  as  a  condition  of  continued 
employment,  either  to  join  the  recognized 
employee  organization,  or  to  pay  the  organization 
a  service  fee  in  an  amount  not  to  exceed  the 
standard  initiation  fee,  periodic  dues,  and 
general  assessments  of  such  organization  for  the 
duration  of  the  agreement,  or  a  period  of  three 
years  from  the  effective  date  of  such  agreement, 
whichever  comes  first.   However,  any  employee  who 
is  a  member  of  a  bona  fide  religion,  body,  or 
sect  which  has  historically  held  conscientious 
objections  to  joining  or  financially  supporting 
public  employee  organizations  shall  not  be 
required  to  join  or  financially  support  any 
public  employee  organization  as  a  condition  of 
employwent.   Such  employee  may  be  required,  in 
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lieu  of  periodic  dues,  initiation  fees,  or  agency 
shop  fees,  to  pay  sums  equal  to  such  dues, 
initiation  fees,  or  agency  shop  fees  to  a 
nonreligious ,  nonlabor  charitable  fund  exempt 
from  taxation  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code,  chosen  by  such  employee 
from  a  list  of  at  least  three  such  funds, 
designated  in  a  memorandum  of  understanding 
between  the  public  agency  and  the  public  employee 
organization,  or  if  the  memorandum  of 
understanding  fails  to  designate  such  funds,  then 
to  any  such  fund  chosen  by  the  employee.   Proof 
of  such  payments  shall  be  made  on  a  monthly  basis 
to  the  public  agency  as  a  condition  of  continued 
exemption  from  the  requirement  of  financial 
support  to  the  public  employee  organization. 

(b)  An  agency  shop  provision  in  a  memorandum  of 
understanding  which  is  in  effect  may  be  rescinded 
by  a  majority  vote  of  all  the  employees  in  the 
unit  covered  by  such  memorandum  of  understanding, 
provided  that:   (1)  a  request  for  such  a  vote  is 
supported  by  a  petition  containing  the  signatures 
of  at  least  30  percent  of  the  employees  in  the 
unit;  (2)  such  vote  is  by  secret  ballot;  (3)  such 
vote  may  be  taken  at  anytime  during  the  term  of 
such  memorandum  of  understanding,  but  in  no  event 
shall  there  be  more  than  one  vote  taken  during 
such  term.  Notwithstanding  the  above,  the  public 
agency  and  the  recognized  employee  organization 
may  negotiate,  and  by  mutual  agreement  provide 
for,  an  alternative  procedure  or  procedures 
regarding  a  vote  on  an  agency  shop  agreement. 

(c)  An  agency  shop  agreement  shall  not  apply  to 
management,  confidential,  or  supervisory 
employees . 

Stats.  1981,  Ch.  612,  Section  3,  further  amends  the  MMBA  by 
adding  Government  Code  Section  3508.5  thereto.   That  Section 
provides  : 

Nothing  in  this  chapter  shall  affect  the 
right  of  a  public  employee  to  authorize  a  dues 
deduction  from  h:3  or  her  salary  or  wages 
pursuant  to  Section  1157.1,  1157.2,  1157.3, 
1157.4,  1157.5,  or  1157.7. 
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Stats.  1981,  Ch.  612  went  into  effect  on  January  1,  1982. 

As  you  have  advised  this  office,  by  virtue  of  the 
aforementioned  enactment,  the  condition  precedent  to  the  City's 
duty  to  implement  the  agency  shop  provision  in  the  memorandum  of 
understanding  has  occurred.   This  situation  has  prompted  you  to 
pose  a  number  of  questions,  which  we  have  restated  as  set  forth 
above.   The  reasoning  underlying  the  conclusions  reached  follows. 

Initially,  however,  some  definitions  are  helpful.   Among 
the  types  of  union  security  arrangements  are:   (1)  the  closed 
shop,  in  which  union  membership  is  a  prerequisite  to  employment; 
(2)  the  union  shop,  in  which  an  employee  must  join  the  union  as  a 
condition  of  continued  employment;  (3)  the  agency  shop,  in  which 
as  a  condition  of  continued  employment,  employees  must  either 
join  the  union  or  pay  a  service  fee  to  the  union. 

The  rationale  of  the  agency  shop  begins  with  the  fact  that 
a  majority  of  employees  in  a  bargaining  unit  select  the  union 
which  becomes  the  exclusive  bargaining  agent  for  that  unit.   The 
right  of  exclusive  representation  carries  with  it  an  obligation 
to  represent  all  employees  in  the  unit,  whether  or  not  they  are 
union  members  or  pay  union  dues.   The  agency  shop  is  intended  to 
eliminate  the  problem  of  the  "free  rider"  and  is  based  on  the 
democratic  principle  that  those  who  benefit  from  a  service  should 
share  the  cost  of  providing  it.   It  has  been  referred  to  as  union 
membership  "whittled  down  to  its  financial  core".   Another  court 
has  characterized  the  agency  shop  as  a  relationship  between 
employees  as  buyers  or  debtors  with  the  union  as  a  seller  or 
creditor.   The  service  fee  has  also  been  referred  to  as  a  "tax". 
Usually  the  agency  shop  service  fee  is  equal  to  the  union  dues 
and  other  assessments  required  of  union  members. 

However,  because  union  dues  and  assessments  are  sometimes 
used  for  purposes  that  do  not  fall  within  the  union's  duty  of 
representation,  a  variation  on  the  agency  shop  called  the 
fair-share  agreement  has  developed.   Under  a  fair-share 
agreement,  employees  who  do  not  choose  to  join  the  union  pay  only 
some  percentage  of  the  sum  required  of  union  members  and  that 
percentage  is  presumably  calculated  to  reflect  accurately  the 
actual  cost  of  the  service  they  receive  from  the  union  as  their 
exclusive  collective  bargaining  agent  and  representative.   Of 
course,  there  can  be  a  problem  defining  what  purposes  fall  within 
the  union's  duty  of  fair  representation.   However,  the  term 
agency  shop  has  been  used  to  cove"  fair-share  agreements  and 
fair-share  has  been  used  synonimotsly  with  agency  shop;  both 
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arrangements  have  been  upheld  by  the  courts.   In  California,  the 
service  fee  may  not  exceed  the  sum  of  the  initiation  fee, 
periodic  dues  and  general  assessments  required  of  members  for  the 
term  of  the  agreement,  except  that  in  no  event  may  the  fee  exceed 
the  sum  required  of  members  over  a  three  year  period.   The  law  in 
this  state  does  not  distinguish  between  charges  for  the  costs  of 
the  union's  duty  as  exclusive  bargaining  agent  and  charges  for 
the  costs  of  other  lawful  union  activities. 

ANALYSIS 

1.   Application  to  Employees  Hired  Before  Agency  Shop 
Provison  Takes  Effect 

Labor  relations  are  a  matter  of  statewide  concern  and  are 
governed  by  general  law.   Professional  Fire  Fighters,  Inc.  v. 
City  of  Los  Angeles  (1963)  60  Cal.2d  276,  32  Cal.Rptr.  830,  384 
P. 2d  158.   A  public  agency  and  a  recognized  public  employee 
organization  governed  by  the  provisions  of  the  MMBA  may  not 
negotiate  a  collective  bargaining  agreement  which  contains  an 
agency  shop  provision  unless  the  Act  specifically  authorizes  it. 
City  of  Hayward  v.  United  Public  Employees,  Local  390  (1976)  54 
Cal.App.3d  761,  126  Cal.Rptr.  710.   Since  the  MMBA  now 
specifically  authorizes  agency  shops  in  the  public  sector,  that 
authorization  prevails  over  any  local  charter  or  ordinance  in 
conflict  with  it. 

The  United  States  Constitution,  First  Amendment,  provides: 

Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof;  or  abridging  the  freedom 
of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the 
Government  for  a  redress  of  grievances. 

A  state  statute  authorizing  agency  shop  agreements  between  public 
employers  and  recognized  public  employee  organizations  does  not 
violate  any  first  amendment  rights  unless  the  service  fee  is  used 
for  political  and  ideological  purposes  unrelated  to  the  union's 
duties  as  exclusive  bargaining  agent  and  representative  of  all 
employees.   Abood  v.  Detroit  Board  of  Education  (1977)  431  U.S. 
209,  52  L.Ed.  2d  261,  97  S.Ct.  1782. 

The  California  Constitution,  Article  I,  Section  1,  provides 
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All  people  are  by  nature  free  and  independent 
and  have  inalienable  rights.   Among  these  are 
enjoying  and  defending  life  and  liberty, 
acquiring,  possessing,  and  protecting  property, 
and  pursuing  and  obtaining  safety,  happiness,  and 
privacy. 

A  state  statute  authorizing  a  public  agency  and  a  public  employee 
organization  to  make  an  agency  shop  agreement  does  not  violate 
any  right  conferred  by  this  provision.   Rae  v.  Bay  Area  Rapid 
Transit  Supervisory  and  Professional  Assn.  (1980)  114  Cal.App.3d 
147,  170  Cal.Rptr.  448. 

The  Fourteenth  Amendment  to  the  United  States  Constitution, 
by  which  the  First  Amendment  is  made  applicable  to  the  states, 
also  provides  in  relevant  part  that  no  state  shall 

deprive  any  person  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

A  state  agency  shop  statute  does  not  violate  any  rights 
conferred  by  the  Fourteenth  Amendment  to  the  United  States 
Constitution.   It  does  not  deprive  a  public  employee  of  property 
without  due  process  of  law  because  there  is  no  property  right  in 
public  employment  created  by  contract,  statute  or  constitution. 
It  does  not  deny  equal  protection  of  the  laws,  but  rather 
furthers  equality  because  all  employees  who  benefit  from  union 
representation  bear  the  cost  of  it  equitably.   Assn.  of  Capitol 
Powerhouse  Engineers  v.  State  of  Washington  (1977)  89  Wn.  2d  177, 
570  P. 2d  1042. 

The  United  States  Constitution  Article  I,  Section  10(1) 
provides  in  relevant  part,  that  "[n]o  State  shall  .  .  .  pass  any 
.  .  .  law  impairing  the  obligation  of  contracts.  .  .  ."   And  the 
California  Constitution  Article  I,  Section  9  states,  in  pertinent 
part,  that  a  ".  .  .  law  impairing  the  obligation  of  contracts  may 
not  be  passed." 

A  state  statute  authorizing  agency  shop  agreements  in  the 
public  sector  does  not  result  in  impairment  of  contract.  It  is 
well-settled  in  California  law  that  public  employment 

is  not  held  by  contract  but  by  statute  and  that, 
insofar  as  the  duration  of  such  employment  is 
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concerned  no  employee  has  a  vested  contractual 
right  to  continue  in  employment  beyond  the  time 
or  contrary  to  the  terms  and  conditions  fixed  by 
law.   [Citation  omitted.] 

Miller  v.  State  of  California  (1977)  18  Cal.3d  808,  813-814,  135 
Cal.Rptr.  386,  557  P. 2d  970;  Vielehr  v.  State  of  California 
(1980)  104  Cal.App.3d  392,  395-396,  163  Cal.Rptr.  795. 

A  state  statute  authorizing  public  sector  agency  shop 
agreements  is  not  in  conflict  with  tenure  laws.   Town  of 
Kingstown  v.  North  Kingstown  Teachers  Assn.  (1972)  110  R.I.  698, 
297  A. 2d  342.   As  the  Supreme  Court  of  Rhode  Island  stated,  at 
110  R.I.  705,  though  tenure  laws  established  "good  and  just 
cause"  as  the  only  ground  for  dismissing  a  tenured  teacher, 

.  .  .  the  Legislature  which  established  grounds 
for  dismissal  can  also  provide  that  noncompliance 
with  an  agency  shop  provision  will  constitute  one 
of  those  grounds. 

Nor  does  a  state  statute  authorizing  an  agency  shop 
agreement  in  the  public  sector  conflict  with  civil  service  laws. 
Assn.  of  Capitol  Powerhouse  Engineers,  supra.   The  Supreme  Court 
of  Washington  took  the  same  approach  as  the  Rhode  Island  court  in 
reaching  this  conclusion.   See  89  Wn.2d  189. 

The  six  engineers'  civil  service  rights  are 
derived  from  the  State  Civil  Service  Law,  of 
I         which  the  1973  amendments  authorizing  an  agency 
shop  are  a  part.  .  .  .   These  rights  are  subject 
to  the  1973  amendments,  not  violated  by  them. 

i      It  is  clear  from  the  authorities  cited  above  that  the 
agency  shop  provision,  which  requires  that  employees  either  join 
the  union  or  pay  the  union  a  service  fee  as  a  condition  of 
continued  employment,  lawfully  applies  to  City  employees  hired 
before  the  provision  took  effect. 

2.   Section  3502.5(b);   Rescinding  an  Agency  Shop  Agreement 

In  summary,  Government  Code  Section  3502.5(b)  provides  that 

(1)   An  agency  shop  provision  in  a  memorandum  of 
understa  ding  which  is  in  effect  may  be  rescinded  by  a  majorr^.y 
vote  of  all  the  employees  in  the  unit  covered  by  the  memor (ndum 
of  understanding. 


Quentin  L.  Kopp  9         January  29,  1982 


(2)  A  request  for  such  a  vote  must  be  supported  by  a 
petition  containing  the  signatures  of  at  least  30  per  cent  of  the 
employees  in  the  unit. 

(3)  The  vote  is  by  secret  ballot. 

(4)  The  vote  may  be  taken  at  any  time  during  the  term  of 
the  memorandum  of  understanding,  but  in  no  event  shall  there  be 
more  than  one  vote  taken  during  such  term. 

(5)  Notwithstanding  the  above,  the  public  agency  and  the 
recognized  employee  organization  may  negotiate,  and  by  mutual 
agreement  provide  for,  an  alternative  procedure  or  procedures 
regarding  a  vote  on  an  agency  shop  provision. 

It  is  a  well-established  rule  that  California  courts 
interpreting  state  labor  laws  look  to  cognate  provisions  of  the 
National  Labor  Relations  Act  (hereinafter  NLRA)  as  persuasive 
authority.   See,  for  example.  Fire  Fighters  Union  v.  City  of 
Vallejo  (1974)  12  Cal.3d  608,  617,  116  Cal.Rptr.  507,  526  P. 2d 
971  and  Bissell  v.  Public  Employment  Relations  Board  (1980)  109 
Cal.App.3d  878,  883,  167  Cal.Rptr.  498.   We  therefore  turn  to  the 
history,  language  and  interpretation  of  the  cognate  provisions  of 
the  NLRA  for  guidance. 

The  first  four  provisions  of  Government  Code  Section 
3502.5(b)  follow  29  U.S.C.  Section  159(e),  which  provides: 

(1)   Upon  the  filing  with  the  Board,  by  30 
per  centum  or  more  of  the  employees  in  a 
bargaining  unit  covered  by  an  agreement  between 
their  employer  and  a  labor  organization  made 
pursuant  to  section  158(a)(3)  of  this  title,  of  a 
petition  alleging  they  desire  that  such  authority 
be  rescinded,  the  Board  shall  take  a  secret 
ballot  of  the  employees  in  such  unit  and  certify 
the  results  thereof  to  such  labor  organization 
and  to  the  employer. 

(2)   No  election  shall  be  conducted  pursuant 
to  this  subsection  in  any  bargaining  unit  or  any 
subdivision  within  which,  in  the  preceding 
twelve-month  period,  a  valid  election  shall  have 
been  held. 

The  purpose  of  29  U.S.C.  Section  159  (e)  was  to  discontinue 
mandatory  elections  to  authorize  union  security  agreements,  which 
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imposed  a  heavy  administrative  burden  on  the  National  Labor 
Relations  Board  (hereinafter,  NLRB) ,  involved  a  large  expenditure 
of  funds  and  almost  always  resulted  in  a  vote  favoring  the  union 
security  agreement;  at  the  same  time  this  amendment  to  the  NLRA 
was  designed  to  safeguard  employees  against  subjection  to  union 
security  agreements  which  did  not  have  majority  approval.   1951 
U.S.  Code  Cong,  and  Admin.  Service  2379,  2381.   In  other  words,  a 
union  security  agreement  became  self -executing ,  and  an  election 
was  necessary  only  to  rescind  the  agreement.   Petition  procedures 
are  spelled  out  by  NLRB  statements  of  procedure  (29  C.F.R. 
Section  101.26  et  seq.)  and  rules  and  regulations  (29  C.F.R. 
Section  102.83  et  seq. ) . 

The  last  provision  of  Government  Code  Section  3502.5(b) 
appears  to  parallel  29  C.F.R.  Section  101.28,  which  makes 
available  an  alternative  to  the  process  by  which  employees 
petition  for  a  recission  election.   That  alternative  provides 
that  employers  and  employee  organizations  may  call  a  recission 
election  by  mutual  consent.   An  election  by  consent  agreement  may 
(29  C.F.R.  Section  101.30)  or  may  not  (29  C.F.R.  Section  101.29) 
require  a  formal  hearing  at  regional  NLRB  offices. 

Just  as  procedures  for  the  call  and  conduct  of  an  election 
to  rescind  a  union  security  agreement  had  to  be  sketched  in  an 
enabling  statute  (29  U.S.C.  Section  159(e))  and  embellished  in 
NLRB  procedures  (29  C.F.R.  Section  101.26  et  seq.)  and 
regulations  (29  C.F.R.  Section  102.83  et  seq. ) ,  so  the  enabling 
legislation  here  (Government  Code  Section  3502.5(b))  must  be 
implemented  by  ordinance  and  thereafter  by  rules  and  regulations 
or  by  agreement  between  the  Union  and  the  City. 

Charter  Section  3.661  provides  that  the  civil  service 
commission  shall  be  the  personnel  department  of  the  City,  but 
does  not  explicitly  authorize  the  commission  to  conduct  elections 
amongst  City  employees.   San  Francisco  Administrative  Code 
Chapter  16,  Article  XI. A  (The  Employee  Relations  Ordinance), 
Section  16.204  gives  the  commission  the  explicit  power  and  duty 
to  conduct  elections  to  ascertain  which  employee  organization 
represents  the  majority  of  employees  in  a  unit  (subdivision 
(a)(2))  and  the  implicit  power  and  duty  to  conduct  elections  to 
ascertain  whether  an  employee  organization  no  longer  represents  a 
majority  of  employees  in  a  unit  and  must  be  decertified 
(subdivision  (a)(3)).   See  also  Section  167.211  regarding  the 
request  for  recognition,  which  must  be  approved  by  30%  of  the 
employees  in  the  unit,  the  challenging  petition,  which  must  have 
similar  approval,  and  the  conduct  of  the  election.   And  see 
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Section  16.212  regarding  the  decertification  petition,  again 
requiring  30%  employee  approval,  and  the  conduct  of  the 
election.   The  civil  service  conunission  has  adopted  rules  related 
to  the  Employee  Relations  Ordinance  (Rule  39) .   See  especially 
Subdivision  I,  Section  39.02  et  seq,  regarding  the  conduct  of 
employee  elections. 

Government  Code  Section  3502.5(b)  could  be  implemented  by 
amending  San  Francisco  Administrative  Code  Section  16.204  to 
empower  the  commission  to  conduct  elections  on  the  question  of 
rescinding  agency  shop  agreements  and  then  adding  a  section  to 
that  code  regarding  petitions  for  and  the  conduct  of  recission 
elections,  for  example,  adding  a  Section  16.211-1.   The 
commission  may  then  amend  its  rules  and  regulations  regarding  the 
conduct  of  employee  elections,  if  necessary. 

The  alternative  answer  lies  in  San  Francisco  Administrative 
Code  Section  16.203,  which  creates  an  Employee  Relations  Division 
under  the  control  and  jurisdiction  of  the  Board  of  Supervisors, 
headed  by  an  Employee  Relations  Director  who  is  responsible  for 
implementation  of  the  provisions  of  Chapter  10  of  the  Government 
Code  (MMBA)  which  are  not  specifically  delegated  by  charter  or 
ordinance  to  other  officers,  boards  or  commissions  of  the  City. 
Thus  the  Employee  Relations  Director  may  be  deemed  responsible 
for  the  conduct  of  agency  shop  recission  elections,  and 
Government  Code  Section  3502.5(b)  need  be  formally  implemented 
only  by  addition  of  San  Francisco  Administrative  Code  Section 
16.211-1,  as  suggested  above,  plus  any  rules  and  regulations  the 
Director  may  thereafter  promulgate. 

Ordinarily,  proceedings  for  an  election  to  rescind  an 
agency  shop  agreement  may  not  begin  until  an  agency  shop 
agreement  is  in  effect  and  procedures  for  the  call  and  conduct  of 
such  an  election  have  been  enacted.   The  system  of  elections  is 
not  of  common  law  origin.   All  the  efficacy  given  to  the  act  of 
casting  a  ballot  is  derived  from  the  lawmaking  power  and  through 
legislative  enactments,  and  the  legislature  must  provide  for  and 
regulate  the  conduct  of  an  election  or  there  can  be  none.   An 
election  held  without  statutory  authority  is  null.   See  28  Cal. 
Jur .  3d  "Elections"  Section  2  (1976)  and  cases  cited  therein. 

\  In  this  case  the  City,  through  its  Employee  Relations 

Director,  and  SEIU  Locals  250,  400  and  535  have  negotiated 
procedures  for  the  call  of  an  election  by  petition.   In  a 
publication  of  these  procedures  dat  3  January  12,  1982,  we  see 
the  following  (emphasis  in  original,: 
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Employees  may  petition  for  an  election  on  the 
agency  shop  issue  in  their  respective  bargaining 
units.   Petitions  must  be  signed  by  at  least  30% 
of  the  employees  in  the  unit.   If  submitted  by 
January  29,  1982,  dues  deduction  for  a  unit  that 
qualifies  for  an  election  will  be  postponed  until 
an  election  is  held.   To  reject  agency  shop,  50% 
plus  one  of  all  employees  in  the  unit  must  vote 
no. 

A  bargaining  unit  may  qualify  for  an  election 
once  during  the  life  of  a  contract  (SEIU  expires 
June  30,  1983).   Petitions  must  state  that  they 
are  for  the  purpose  of  calling  an  election  on  the 
issue  of  agency  shop  for  a  particular  bargaining 
unit .   Each  employee  must  print  and  sign  their 
name,  give  their  classification  title  and  number, 
department  and  the  date  signed.   Signatures  on 
petitions  collected  prior  to  January  30  will  be 
used  only  to  determine  qualification  for  a 
February  election.   Signatures  on  petitions 
circulated  after  January  29,  1982  will  be  good 
for  six  months  from  date  of  signature.   Each 
petition  must  contain  only  the  signatures  of 
employees  in  one  bargaining  unit  and  may  only  be 
circulated  by  a  member  of  that  bargaining  unit. 

Employees  who  have  been  granted  a  religious 
exemption  or  who  have  been  designated  as 
supervisory,  confidential  or  management  will  not 
be  required  to  pay  the  agency  shop  fee  and, 
therefore,  will  not  in  any  way  participate  in  any 
petition  drive  or  election. 

Given  the  importance  of  preserving  the  right  to  call  an 
election  by  petition,  a  court  would  uphold  an  election  called  and 
:onducted  under  terms  agreed  upon  by  the  employer  and  employee 
organization,  as  long  as  those  terms  meet  the  basic  standards  of 
i  fair  election.   We  understand  that  the  City  and  the  Union  have 
igreed  that  persons  who  obtain  a  religious  exemption  from  the 
igency  shop  requirements  will  not  have  to  make  an  equivalent 
:haritable  contribution.   (See  discussion  of  religious  exemption 
)elow.)   Since  such  persons  will  incur  no  financial  obligation, 
■he  prohibition  against  their  participation  in  petition  drives 
'•nd  voting  is  fair.   We  also  understand  that  u   vote  to  rescind 
he  agency  shop  must  be  based  on  50%  plus  on'^  of  all  employees 
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eligible  to  vote  in  the  election,  that  is,  excluding  the  number 
of  exempt  persons  in  the  unit. 

The  terms  outlined  above  appear  to  meet  fair  election 
standards.   The  City  and  the  Union  may  continue  to  set  forth  the 
terms  and  conditions  for  the  call  and  conduct  of  recission 
elections  by  mutual  agreement,  or  a  more  complete  and  permanent 
structure  for  the  call  and  conduct  of  recission  elections  may  be 
implemented  by  ordinance  and  guidelines. 

Only  one  recission  election  may  be  held  during  the  term  of 
a  memorandum  of  understanding.   If  that  memorandum  does  not 
require  religious  objectors  to  make  an  equivalent  charitable 
contribution,  such  persons  are  disqualified  from  participation  in 
that  election.   It  would  be  contrary  to  well-recognized 
principles  of  due  process  if,  subsequent  to  such  election  and 
before  the  term  of  the  memorandum  expires,  the  City  and  the  Union 
were  to  amend  the  memorandum  to  require  an  equivalent 
contribution.   An  amendment  thus  timed  would  expose  objectors  to 
financial  liability  without  an  opportunity  to  participate  in  an 
election  which  vitally  affects  their  interests. 

This  opinion  does  not  preclude  the  City  and  the  Union  from 
agreeing  in  their  next  memorandum  to  require  religious  objectors 
to  pay  an  equivalent  charitable  contribution.   In  that  event, 
objectors  must  be  allowed  to  participate  in  any  call  for  a 
recission  election  which  may  occur  during  the  term  of  such 
memorandum  and,  if  the  call  is  successful,  objectors  must  be 
allowed  to  vote  in  the  election. 

3.   Section  3502.5(a);  Religious  exemption 

The  religious  exemption  language  in  Government  Code  Section 
3502.5(a)  is  patterned  after  that  of  Section  19  of  the  NLRA  as 
amended  by  Pub.  Law  No.  96-593  (December  24,  1980).   Section  19 
appears  as  29  U.S.C.  Section  169  and  provides: 

Any  employee  who  is  a  member  of  and  adheres  to 
established  and  traditional  tenets  or  teachings  of  a 
bona  fide  religion,  body,  or  sect  which  has 
historically  held  conscientious  objections  to 
joining  or  financially  supporting  labor 
organizations  shall  not  be  required  to  join  or 
financially  support  any  labor  organization  as  a 
condition  of  employment;  except  that  such  emplcee 
may  be  required  in  a  contract  between  such 
employees'  employer  and  a  labor  organization  in  lieu 
of  periodic  dues  and  initiation  fees,  to  pay  sums 
equal  to  such  dues  and  initiation  fees  to  a 
nonreligious,  nonlabor  organization  charita.ble  fund 
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exempt  from  taxation  under  section  501(c)(3)  of 
title  26  of  the  Internal  Revenue  Code,  chosen  by 
such  employee  from  a  list  of  at  least  three  such 
funds,  designated  in  such  contract  or  if  the 
contract  fails  to  designate  such  funds,  then  to  any 
such  fund  chosen  by  the  employee.   If  such  employee 
who  holds  conscientious  objections  pursuant  to  this 
section  requests  the  labor  organization  to  use  the 
grievance-arbitration  procedure  on  the  employee's 
behalf,  the  labor  organization  is  authorized  to 
charge  the  employee  for  the  reasonable  cost  of  using 
such  procedure. 

We  again  turn  to  the  history,  language  and  interpretations 
of  the  cognate  provisions  of  the  NLRA  for  guidance  in 
understanding  the  religious  exemption  in  Government  Code  Section 
3502.5(a) . 

Both  the  NLRA  and  the  Railway  Labor  Act  authorize  union 
security  provisions  in  collective  bargaining  agreements.   See  29 
U.S.C.  Section  158(a)(3)  and  45  U.S.C.  Section  158,  Eleventh 
(a).   The  power  of  Congress  to  authorize  such  provisions  and  the 
strong  governmental  interest  behind  such  authorization  in  the 
private  sector  have  been  recognized  by  the  courts,  which  have 
denied  Seventh  Day  Adventists'  claims  that  their  refusals  to  join 
or  to  financially  support  unions  were  protected  by  the  First 
Amendment.   See  Gray  v.  Gulf,  Mobile  &  Ohio  Railroad  Company  (5th 
Cir.  1970)  429  F.2d  1064,  cert. den.  (1971)  400  U.S.  1001,  27 
L.Ed. 2d  451,  91  S.Ct.  461;  Linscott  v.  Millers  Falls  Company  (1st 
Cir.  1971)  440  F . 2d  14,  cert. den.  (1971)  404  U.S.  872,  30  L.Ed. 2d 
116,  9  2  S.Ct.  77;  Hammond  v.  United  Papermakers  and  Paperworkers 
Union  (6th  Cir.  1972)  462  F.2d  174,  cert. den.  (1972)  409  U.S. 
1028,  34  L.Ed. 2d  322,  93  S.Ct.  464;  and  Yott  v.  North  American 
Rockwell  Corporation  (9th  Cir.  1974)  501  F.2d  398. 

These  courts  have  reasoned  that,  when  religious  conscience 
is  translated  into  an  act  or  a  refusal  to  act.  First  Amendment 
protection  is  not  absolute  and  may  be  outweighed  by  a  compelling 
governmental  interest.   Sustaining  a  refusal  to  join  or  to 
support  unions,  even  when  offers  have  been  made  by  employees  to 
pay  equivalent  sums  to  charity,  affronts  the  compelling 
governmental  interest  in  promoting  industrial  and  commercial 
stability  through  union  security  provisions,  which  are  based  on 
the  democratic  philosophy  that  all  who  benefit  from  union 
representation  should  share  the  costs  of  it.   At  the  same  tim°. 
the  courts  have  concluded,  the  individual  interest  is  relativ  y 
less,  since  the  individual  may  work  elsewhere.   See,  especial  y, 
Gray,  supra,  429  F.2d  at  1072,  and  Linscott,  supra,  440  F.2d  at 
17-18. 
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In  Gray,  supra,  The  Fifth  Circuit  stated,  at  1071-1072: 

In  both  Hanson  [Railway  Employees' 
Department,  AFL  v.  Hanson  (1956)  351  U.S.  225, 
110  L.Ed.  1112,  76  S.Ct.  714]  and  Street 
[International  Association  of  Machinists  v. 
Street  (1961)  367  U.S.  740,  6  L.Ed. 2d  1141,  81 
S.Ct.  1789]  the  Supreme  Court  upheld  the  power  of 
Congress  to  enact  a  law  permitting  union  shop 
contracts  in  the  railroad  industry.   The  primary 
justification  for  such  an  enactment  is  the  policy 
that  all  who  benefit  from  the  collective 
bargaining  activities  of  a  railroad  union  should 
help  to  bear  the  cost  of  such  activities.   Thus 
viewed,  the  union  dues  exacted  from  all  employees 
as  a  condition  of  employment  under  union  shop 
agreements  simply  constitute  a  "tax"  in  support 
of  the  collective  bargaining  efforts  of  the 
union.   In  this  regard  we  note  that  plaintiff 
Gray  has  never  been  asked  to  subscribe  to  any 
tenets  or  doctrines  of  unionism.   He  has  merely 
been  requested  to  pay  his  share  of  the  cost  of 
collective  bargaining  under  the  union  shop 
agreement.   Congress  has  clearly  authorized  such 
union  shop  agreements,  and  the  Supreme  Court  has 
instructed  us  that  such  an  arrangement  does  not 
violate  the  First  Amendment.   This  being  true,  we 
cannot  grant  plaintiff's  request  that  he  be  freed 
from  the  compulsions  of  the  union  shop  agreement. 

Refusals,  on  religious  grounds,  to  join  or  to  financially 
support  unions,  usually  accompanied  by  offers  to  pay  equivalent 
sums  to  charity,  have  also  been  based  on  the  Civil  Rights  Act  of 
1964,  Pub.  L.No.  88-352,  Title  VII,  Sections  703(a)  and  703(c), 
78  Stats.  255.   These  provisions,  which  appear  as  42  U.S.C. 
Section  2000e-2(a)  and  Section  2000e-2(c),  prohibit  employers  and 
labor  organizations  from  discriminating  on  the  basis  of 
religion.   The  initial  concern  which  gave  rise  to  these  measures 
appears  to  be  observance  of  the  sabbath.   The  first  Equal 
Employment  Opportunity  Commission  (EEOC)  guidelines  addressed 
only  this  concern  and  permitted  employers  to  adopt  any  work-week 
and  holiday  schedule  without  regard  to  religion,  absent  an  intent 
to  discriminate  on  the  basis  of  religion.   In  1967,  because  of 
complaints  from  employees  who  observed  a  Saturday  sabbath  and 
other  religious  holidays  (29  C.F.R.  Section  1605.1(a)),  the  EEOC 
interpreted  the  Civil  Rights  Act  of  1964's  prohibition  against 
religious  discrimination  to  include  an  obligation  on  the  part  of 
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employers  to  make  "reasonable  accommodations"  to  the  religious 
needs  of  employees  and  prospective  employees  where  such 
accommodations  could  be  made  without  "undue  hardship"  on  the 
conduct  of  the  employer's  business.   29  C.F.R.  Section 
1605.1(b).   The  burden  was  placed  on  the  employer  to  prove  that 
undue  hardship  rendered  accommodations  impossible.   29  C.F.R. 
Section  1605.1(c).   Application  of  these  guidelines  would  be  made 
on  a  case  by  case  basis.   29  C.F.R.  Section  1605.1(d). 

The  Fifth  Circuit  Court  of  Appeals,  in  Cooper  v.  General 
Dynamics  Convair  Aerospace  Division  (1976)  533  F.2d  163,  166-169, 
cert. den.  (1977)  433  U.S.  908,  53  L.Ed. 2d  1091,  97  S.Ct.  2972, 
noted  that,  in  the  face  of  an  ambiguous  statute,  changing  EEOC 
regulations  and  the  fear  that  broad  construction  would  cripple 
employers  in  a  crossfire  of  religious  demands,  most  courts  by 
1971  appeared  to  be  settling  into  the  view  that  the  statutes  and 
the  guidelines  were  primarily  concerned  with  observance  of  the 
sabbath  and  allowed  work  schedules  to  be  established  without 
discriminatory  intent,  even  if  the  practical  effect  might  weigh 
more  heavily  on  those  who  observed  a  Saturday  sabbath.   Then  in 
1972,  Senator  Randolph,  a  Seventh-Day  Adventist,  sponsored  an 
amendment  to  the  Civil  Rights  Act  of  1964.   That  amendment,  in 
the  Equal  Employment  Opportunity  Act  of  March  24,  1972,  Pub.L. 
No.  92-261,  Section  2(7),  86  Stat.  103,  added  subsection  (j)  to 
42  U.S.C.  Section  2000e  and  provides: 

The  term  'religion'  includes  all  aspects  of 
religious  observance  and  practice,  as  well  as 
belief,  unless  an  employer  demonstrates  that  he 
is  unable  to  reasonably  accommodate  to  an 
employee's  or  prospective  employee's  religious 
observance  or  practice  without  undue  hardship  on 
the  conduct  of  the  employer's  business. 

42  U.S.C.  Section  2000e(j)  raised  the  EECX:  reasonable 
accommodation/undue  hardship  guidelines  to  the  level  of 
legislation  and  opened  the  door  to  a  broader  range  of  Title  VII 
religious  discrimination  issues  than  Sabbatarianism.   Among  the 
new  issues  was  that  of  the  refusal  to  join  or  financially  support 
a  union  in  compliance  with  the  union  security  agreements 
authorized  by  the  NLRA. 

The  Title  VII  claim  was  first  raised  in  Yott,  supra  (Yott 
I) .   See  also  Cooper,  supra;  McDaniel  v.  Essex  International, 
Inc .  (6th  Cir.  1978)  571  F.2d  338;  Anderson  v.  General  Dynamics 
Convair  Aerospace  Divisio.  (9th  Cir.  1978)  589  F.2d  397  (Anderson 
II,  cert. den.  (1979)  442  U.S.  921,  61  L.Ed. 2d  290,  99  S.Ct.  2848; 
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Burns  v.  Southern  Pacific  Transportation  Company  (9th  Cir.  1978) 
589  F.2d  403,  cert. den.  (1979)  439  U.S.  1072,  59  L.Ed. 2d  38,  99 
S.Ct.  843;  Wondzell  v.  Alaska  Wood  Products  Inc.  (Alaska  1979) 
583  P. 2d  860;  Yott  v.  North  American  Rockwell  Corporation  (9th 
Cir.  1979)  602  F.2d  904  (Yott  II) ,  cert. den.  (1980)  445  U.S.  928, 
63  L.Ed. 2d  761,  100  S.Ct.  1316;  Nottleson  v.  Smith  Steel  Workers 
D.A.L.U.  19806  (7th  Cir.  1981)  643  F.2d  445  and  Tooley  v. 
Martin-Marietta  Corporation  (9th  Cir.  1981)  648  F.2d  1239. 

These  cases  reveal  a  gradual  judicial  acceptance  of  the 
argument  that  the  Civil  Rights  Act  of  1964  modifies  the  right  to 
make  agency  shop  agreements  guaranteed  by  the  NLRA  and  of  the 
policy  that  religious  objectors  to  joining  or  to  financially 
supporting  unions  may  make  an  equivalent  charitable  contribution 
as  a  reasonable  accommodation  under  42  U.S.C.  Section  2000e(j), 
absent  a  showing  by  the  union  or  the  employer  that  undue  hardship 
will  result.   42  U.S.C.  Section  2000e(j)  has  been  held 
constitutional  in  the  face  of  allegations  that  it  violates  the 
Establishment  Clause  of  the  First  Amendment.   See  Tooley,  supra, 
and  Anderson  v.  General  Dynamics  Convair  Aerospace  Division  (9th 
Cir.  1981)  648  F.2d  1247  (Anderson  II) ,  cert,  filed  October  9, 
1981,  Docket  Number  81-679,  sub.nom.   International  Association 
of  Machinists  and  Aerospace  Workers  v.  Anderson. 

See,  however.  Judge  Pell's  dissent  in  Nottelson,  supra ,  643 
F.2d  456  et  seq.  Criticizing  the  Anderson  II  opinion,  Judge  Pell 
states,  at  456: 

That  opinion  upholds  a  charity-substitute 
accommodation  as  making  the  religious  objector  not 
a  "free  rider"  seeking  something  for  nothing,  and 
opines  that  the  diversion  of  his  contribution  to 
a  charity  rather  than  the  Union  does  not  make  the 
accommodation  unfair  or  unreasonable.   The  Union, 
however,  by  law  is  the  legal  representative  of  all 
employees  in  the  Smith  unit  and  it  is  required  to 
represent  all  of  such  employees  without 
discrimination.   Further,  by  a  legally  valid 
contract,  the  Union  is  entitled  to  have  all 
employees  in  the  unit  contribute  their 
proportionate  share  of  the  cost  of  that 
representation.   The  fact  should  not  be 
significant  that  by  paying  over  to  a  charity  an 
amount  equivalent  to  dues  Nottelson  expends  the 
same  amount  of  money  as  does  another  employee  who 
may  not  be  in  favor  of  the  Union  representing  him 
but  who  cannot  fall  bad  upon  a  claimed  religious 
tenet.   The  merchant  who  sells  merchandise,  or 
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the  lawyer  who  sells  service,  would  scarcely 
regard  that  he  was  receiving  a  quid  pro  quo  to 
which  he  was  entitled  if  the  price  or  the  fee  was 
instead  paid  over  to  a  charity  no  matter  how 
worthwhile  or  deserving  that  other  recipient 
might  be.  No  more,  it  seems  to  me,  should 
Nottelson  be  entitled  to  the  services  without 
paying  for  them  in  the  same  manner  as  his  fellow 
employees.   In  sum,  he  is  a  "free  rider,"  plain 
and  simple. 

The  prevailing  judicial  opinion  first  found  legislative 
voice  in  the  Act  of  July  26,  1974,  Pub.  L.  No.  93-360,  Section  3, 
88  Stats.  397.   That  Act  appeared  as  an  amendment  to  the  NLRA,  29 
U.S.C.  Section  169  and  provided: 

Any  employee  of  a  health  care  institution  who 
is  a  member  of  and  adheres  to  established  and 
traditional  tenets  or  teachings  of  a  bonafide 
religion,  body,  or  sect  which  has  historically 
held  conscientious  objections  to  joining  or 
financially  supporting  labor  organizations  shall 
not  be  required  to  join  or  financially  support 
any  labor  organization  as  a  condition  of 
employment;  except  that  such  employee  may  be 
required,  in  lieu  of  periodic  dues  and  initiation 
fees,  to  pay  sums  equal  to  such  dues  and 
initiation  fees  to  a  nonreligious  charitable  fund 
exempt  from  taxation  under  section  501(c)(3)  of 
Title  26,  chosen  by  such  employee  from  a  list  of 
at  least  three  such  funds,  designated  in  a 
contract  between  such  institution  and  a  labor 
organization,  or  if  the  contract  fails  to 
designate  such  funds,  then  to  any  such  fund 
chosen  by  the  employee . 

The  Act  of  December  24,  1980,  Pub.  L.  No.  96-593,  Section  19,  94 
Stats.  3452  further  amends  29  U.S.C.  Section  169  by  extending  the 
religious  exemption  to  all  employees.   The  language  of  that  Act 
is  set  forth  above.   House  Report  No.  96-496  set  forth  the 
reasoning  behind  this  measure  and  confirms  that  it  is  a 
legislative  determination  that  the  NLRA's  guarantee  of  the  right 
to  make  agency  shop  agreements  must  be  modified  to  allow  a 
religious  exemption.   See  1980  U.S.  Code  Cong,  and  Admin.  Service 
7158  et  seq. 
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There  are  two  points  to  note  regarding  the  new  California 
law  and  the  NLRA  provisions  on  which  it  is  based.   First,  the 
religious  exemption  is  absolute.   No  balancing  of  reasonable 
accommodation  with  undue  hardship  is  required.   Second,  the 
religious  exemption  is  phrased  in  terms  of  membership  in  a 
religion,  body  or  sect,  a  more  narrow  concept  than  that  expressed 
in  42  U.S.C.  Section  2000e(j),  which  defines  religion  to  include 
all  aspects  of  religious  observance  and  practice.   That 
definition  has  been  taken  to  mean  conscientious  objection  in  a 
broad  sense,  as  used  in  selective  service  protests,  and  has,  on 
that  ground,  been  held  not  to  violate  the  constitutional 
prohibition  against  establishment  of  religion.   See  Nottelson , 
supra ,  643  F.2d  454-455.   It  appears  to  us  that  the  more  narrow 
definition  of  29  U.S.C.  Section  169  and  the  new  California  law  is 
more  likely  to  run  afoul  of  the  establishment  clause.   No  case 
has  yet  tested  that  language. 

Most  of  the  Title  VII  cases  have  involved  Seventh-Day 
Adventists;  one  case  (Yott)  involved  "The  Church  Which  Is 
Christ's  Body".   Those  cases  established  the  rule  that  the  burden 
is  first  on  the  employee  to  prove  that  he  or  she  is  a  member  of  a 
religion,  body  or  sect,  that  the  religion,  body  or  sect  of  which 
the  employee  is  a  member  has  established  and  traditional  tenets 
or  teachings  which  provide  a  basis  for  refusing  to  join  or  pay 
any  money  to  a  labor  union,  and  that  the  employee  has  a  sincere 
belief  that  joining  or  making  payments  to  a  union  violates  his  or 
her  religious  beliefs.   An  example  of  the  necessary  showing  may 
be  seen  in  Gray ,  supra .   There,  both  Gray  and  the  Associate 
Director  of  the  Department  of  Religious  Liberty  of  the  General 
Conference  of  Seventh-Day  Adventists  submitted  statements  used  in 
arbitration  proceedings  and  later  by  the  courts. 

The  courts  have  been  reluctant  to  inquire  too  closely  into 
the  employee's  showing.   In  Cooper ,  supra,  the  Fifth  Circuit 
noted,  at  533  F.2d  166,  that  the  district  court  had  found 
substantial  evidence  for  holding  that  appellants  were  members  of 
the  Seventh-Day  Adventist  church,  that  the  church  maintained  a 
long-established  doctrine  against  joining  or  financially 
supporting  unions,  and  that  appellants  sincerely  believed  that 
joining  or  supporting  unions  placed  their  souls  in  jeopardy.   But 
when  the  district  court  went  on  to  evaluate  this  belief  and 
conclude  that  it  was  irrational  and  specious,  the  Fifth  Circuit 
disapproved.   Citing  as  authority  United  States  v.  Seeger  (1965) 
380  U.S.  163,  13  L.Ed. 2d  733,  85  S.Ct.  850,  the  court  said  (Id., 
''n.4)  that  it  was  not  for  the  judiciary  to  evaluate  the  logic  or 
validity  of  beliefs  found  religious  and  sincerely  held. 

In  Anderson  I,  supra ,  the  Ninth  Circuit  declined,  at  589 
F.2d  401,  fn.2,  to  determine  the  breadth  of  beliefs  or  practices 
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protected  by  42  U.S.C.  Section  2000e{j)  or  to  grapple  with  the 
bonafides  of  a  particular  employee's  religious  convictions.   The 
court  cited  Fowler  v.  Rhode  Island  (1953)  345  U.S.  67,  97  L.Ed. 
828,  73  S.Ct.  526  for  the  rule  that  the  courts  have  no  business 
saying  what  a  religious  activity  or  practice  is. 

We  only  suggest  here  that  the  City  and  the  unions  should 
fear  to  tread  into  theological  realms  which  the  courts  decline  to 
enter.   See  Gorham  v.  Roseburg  Education  Association  (1979)  39 
Or.  App.  281,  592  P. 2d  228.   Oregon  Rev.  Stat.  Section  243.661(1) 
(1970)  authorized  union  security  agreements  for  state  and  local 
government  employees,  but  any  agreement 

must  safeguard  the  rights  of  nonassociation  of 
employees,  based  on  bonafide  religious  tenets  or 
teachings  of  a  church  or  religious  body  of  which 
said  employee  is  a  member.   Such  employee  shall 
pay  an  amount  equivalent  to  regular  union  dues  . 
.  .  to  a  nonreligious  charity.  .  .  . 

Pursuant  to  the  above  statute,  the   Association  and  Douglas 
County  School  District  No.  4  had  entered  into  a  collective 
bargaining  agreement  which  included  a  fair-share  provision. 
Gorham  notified  the  Association  and  the  District  that  she  wished 
an  exemption  and  asked  that  her  money  be  sent  to  a  designated 
nonreligious  charity. 

The  Association  informed  Gorham  that  she  could  not  qualify 
for  the  exemption  without  a  letter  from  a  minister  of  her  church, 
reciting  the  length  of  her  membership  and  affirming  the  religious 
tenet  on  which  she  claimed  exemption.   The  Association  sent 
Gorham  a  questionnaire  on  her  religious  beliefs,  which  she 
refused  to  answer.   Asserting  that  the  Association  could  not 
inquire  into  her  beliefs,  she  set  out  her  tenets  voluntarily. 
These  were:   a  faith  in  human  potentialities,  a  commitment  to  the 
furtherance  of  ethical  life,  a  faith  in  the  democratic  process 
and  its  underlying  principles,  and  a  commitment  to  the  process  of 
critical  thinking  and  methods  of  free  and  honest  inquiry.   The 
matter  was  heard  by  the  Employment  Relations  Board,  which 
concluded  that  Gorham  did  not  meet  the  statutory  requisite  for 
exemption  because  she  was  not  a  member  of  a  church  or  religious 
body . 

Gorham  contended  that  the  statutory  exemption  ran  afoul  of 
the  cons,  tutional  prohibition  against  the  establishment  of 
religion   but  the  court  declined  to  reach  that  issue.   Instead, 
the  court  held  that  Gorham  had  demonstrated  arguably  religious 
beliefs  and  assuming  (without  deciding)  that  her  beliefs  were 
entitled  to  constitutional  protection,  nonetheless  Gorham  had  not 
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carried  her  burden  of  showing  a  nexus  between  her  beliefs  and  her 
unwillingness  to  pay  dues.   39  Or.  App.  237.   We  conclude  from 
Gorham  that  an  employee  who  demonstrates  arguably  religious 
beliefs,  which  may  be  assumed  to  be  entitled  to  constitutional 
protection,  must  show  some  relationship  between  that  belief 
system  and  the  refusal  to  join  or  pay  dues  to  a  union  to  merit 
the  religious  exemption.   If  a  nexus  is  shown,  the  exemption 
should  be  allowed. 

We  have  been  advised  that  some  question  has  arisen  as  to 
whether  an  employee  who  merits  a  religious  exemption  must  pay  an 
equivalent  charitable  contribution,  in  view  of  the  fact  that 
Section  3502.5(a)  states  that  such  employee  "may"  be  required  to 
make  such  contribution.   Although  "may"  is  ordinarily  permissive, 
it  may  be  construed  to  be  mandatory  where  the  object  to  be 
attained  compels  such  a  construction  (Lara  v.  Board  of 
Supervisors  (1976)  59  Cal.App.3d  399,  407,  130  Cal.Rptr.  668)  or 
where  that  construction  is  necessary  to  give  effect  to  the 
legislative  intent  (Rhyne  v.  Municipal  Court  (1980)  113 
Cal.App.3d  807,  817,  170  Cal.  Rptr .  312)  or  is  required  by  the 
context  (Re  Marriage  of  Banks  (1974)  42  Cal,  App. 3d  631,  634,  117 
Cal.  Rptr.  37). 

The  history  we  have  just  traced  strongly  suggests  that 
here  must  have  a  mandatory  meaning.   In  "   '  "" 


.  .  .  [Ejxemption  on  its  face  requires  such  a 
substantial  alteration  in  the  relationship 
between  the  parties  and  significant  erosion  of 
the  congressional  purpose  in  permitting  union 
security  clauses  that  it  goes  beyond  reasonable 
accommodation . 

See  also  House  Report  No.  96-496,  which  states  that  29  U.S.C. 
Section  169 

.  .  .  would  permit  [a  religious  objector]  to 
refrain  from  joining  or  financially  supporting 
the  labor  organization  on  the  condition  that 
instead  the  person  would  be  required  to  pay  in 
lieu  of  periodic  dues  and  initiation  fees  an 
equivalent  sum  to  a  nonreligious  charitable 
fund.   (Emphasis  added.) 
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On  the  other  hand,  "shall"  is  ordinarily  mandatory,  and 
"may",  we  repeat,  is  usually  permissive.   The  state  legislature 
is  aware  of  the  distinction.   Thus,  if  the  legislature  uses  both 
"shall"  and  "may"  in  the  same  section,  it  will  be  presumed  to 
have  attached  to  these  words  their  ordinary  meanings.   Hogya  v. 
Superior  Court  (1977)  75  Cal.App.3d  122,  133,  142  Cal.Rptr.  325. 
Since  both  words  are  used  in  Government  Code  Section  3502.5(a), 
we  conclude  that  the  legislature  intended  to  vest  in  the  public 
employer  the  right  to  negotiate  with  a  public  employee 
organization  whether  an  equivalent  charitable  contribution  would 
be  required. 

This  conclusion  is  strengthened  by  reference  to  29  U.S.C. 
Section  169.   That  Section  states  that  a  religious  objector  shall 
not  be  required  to  join  or  financially  support  a  union  as  a 
condition  of  continued  employment 

except  that  such  employee  may  be  required  in  a 
contract  between  such  employee's  employer  and  a 
labor  organization  ...  to  pay  sums  equal  to 
such  dues  and  .  .  .  fees  to  a  nonreligious , 
nonlabor  organization  charitable  fund.  .  .  . 
(Emphasis  added.) 

The  City  and  the  Union  have,  we  understand,  exercised  this 
discretion  to  excuse  persons  qualifying  for  a  religious  exemption 
from  any  charitable  contribution.   See  proposed  Supplemental 
Memorandum  of  Understanding,  Section  3,  which  also  allows  either 
the  Union  or  the  City  to  reopen  this  issue  on  June  1,  1982.   In 
view  of  the  uncertainty,  it  must  be  concluded  that  the  agreement 
worked  out  by  the  City  officials  charged  with  enforcement  of  the 
law  should  be  accorded  broad  deference  by  the  courts. 

We  note  also  that  Government  Code  Section  3502.5(a) 
concludes  with  this  sentence: 

Proof  of  such  payments  shall  be  made  on  a  monthly 
basis  as  a  condition  of  continued  exemption  from 
the  requirement  of  financial  support  to  the 
public  employee  organization.   (Emphasis  added.) 

Dnce  the  religious  exemption  is  established,  and  an  equivalent 
:haritable  contribution  is  required,  the  exemption  can  be 
maintained  only  so  long  as  c  2  employee  makes  the  contributions. 
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4.    Section  3502  .5 (c) ;   Exemption  of  Management, 
Confidential  and  Supervisory  Employees 

Government  Code  Section  3502.5(c)  provides  that  "an  agency 
shop  agreement  shall  not  apply  to  management,  confidential  or 
supervisory  employees".   Therefore,  such  employees  are  not 
required,  as  a  condition  of  continued  employment,  either  to  join 
the  recognized  employee  organization  or  to  pay  the  organization  a 
service  fee. 

Government  Code  Section  3507.5  authorizes  public  agencies 
to  adopt  reasonable  rules  and  regulations  for  the  designation  of 
management  and  confidential  employees  and  to  restrict  them  from 
collective  bargaining  on  behalf  of  an  employee  organization.   San 
Francisco  Administrative  Code  Chapter  16,  Article  XIA,  Section 
16.208  empowers  the  Employee  Relations  Director,  in  consultation 
with  the  department  heads,  to  specify  management,  confidential 
and  supervisory  employees,  who  are  then  prohibited  from 
negotiating  with  their  employers  on  behalf  of  an  employee 
organization.   A  county  ordinance  which  also  included  supervisory 
employees  was  considered  within  the  scope  of  Government  Code 
Section  3507.5  in  United  Clerical  Employees  v.  County  of  Contra 
Costa  (1977)  76  Cal.App.3d  119,  142  Cal.Rptr.  735. 


In  specifying  those  employees  who  may  not  represent  an 
employee  organization  in  negotiations  with  their  employers,  the 
Employee  Relations  Director  is  guided  by  the  following 
definitions : 

Section  16.202.8.   "Management  employee"  means 
any  employee.  .  .  who  is  in  a  high  administrative 
and  policy-influencing  position  with 
responsibility  for  managing  a  major  function  or 
rendering  management  advice  to  top-level 
administrative  authority. 

Section  16.202.1.   "Confidential  employee"  means 
an  employee  who  is  privy  to  recommendations  or 
decisions  of  City  and  County  management  affecting 
employee  relations. 

Section  16.202.17.   "Supervisory  employee"  means 
any  employee.  .  .  who  has  authority  to  hire, 
assign,  evaluate  or  discipline  other  employees, 
or  to  adjust  their  grievanc  s,  or  effectively  to 
recommend  any  such  action. 

Affected  employees  are  notified  of  their  status,  and  a  list 
of  designated  employees  is  maintained  in  the  Civil  Service 
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Conunission  office.   San  Francisco  Administrative  Code  Section 
16.208(a).   Thus  a  mechanism  is  in  place  for  implementation  of 
Government  Code  Section  3502.5(c),  exempting  management, 
confidential  and  supervisory  employees  from  agency  shop 
agreements.   The  question  is  whether  the  definitions  formulated 
for  the  purpose  of  determining  which  employees  may  not  act  as 
negotiators  may  be  used  for  this  purpose. 

In  California  public  labor  law,  management,  confidential 
and  supervisory  employees  are  not  generally  excluded  from  the 
rights  and  obligations  of  the  MMBA.   Government  Code  Section 
3501(d).   Such  employees  may  join  unions.   United  Clerical 
Employees,  supra,  76  Cal.App.3d  125.   If  such  employees  are  to  be 
excluded  from  certain  rights  and  obligations,  those  exclusions 
must  be  specifically  stated,  as  they  have  been  in  regard  to 
participation  in  negotiations  with  their  employer  and  in  regard 
to  the  agency  shop. 

The  NLRA,  governing  private  sector  labor  law,  generally 
excludes  management,  confidential  and  supervisory  employees  from 
its  rights  and  obligations.   It  was  not  necessary,  then,  for  the 
NLRA  to  provide  specifically  that  such  employees  did  not  have  the 
right  to  negotiate  with  their  employers  on  behalf  of  the  union. 
Nor  was  it  necessary,  in  the  NLRA  authorization  of  union  security 
agreements,  to  provide  specifically  that  such  employees  could  not 
be  required,  as  a  condition  of  continued  employment,  either  to 
join  a  union  or  to  pay  the  union  a  service  fee.   Those  exemptions 
were  already  implied.   It  has  been  said  that  the  NLRA,  in 
excluding  such  employees  from  its  rights  and  obligations,  was 
intended  to  assure  the  loyalty  of  management,  confidential  and 
supervisory  employees  to  their  employers  and  to  assure  private 
employers  of  their  right  to  select  such  employees.    United 
Clerical  Employees,  supra,  126.   These  purposes  parallel  the 
purposes  of  excluding  public  management,  confidential  and 
supervisory  employees  in  California  from,  respectively,  the  right 
to  negotiate  on  behalf  of  the  union  with  their  employers  for  the 
union  and  the  necessity  of  complying  with  agency  shop  agreements. 

A  definite  distinction  between  management  and  employees 
enables  each  side  freely  to  discuss  policy  options  and  bargaining 
tactics  amongst  themselves.   Further,  it  affords  to  management 
broad  discretion  in  selecting  its  team.   The  distinction  is 
well-recognized  in  the  discipline  of  labor  relations. 

Since  the  NLRA  uses  the  same  definition?  of  management, 
confidential  and  supervisory  employees  for  bot.i  purposes,  and 
since  the  NLRA  definitions  are  virtually  identical  with  those 
found  in  our  administrative  code,  we  conclude  that  the 
administrative  code  definitions  and  the  designation  of 
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management,  confidential  and  supervisory  employees  made  pursuant 
to  those  definitions,  may  be  used  for  the  purpose  of  implementing 
the  agency  shop  in  San  Francisco.   See  proposed  Supplemental 
Memorandum  of  Understanding,  Section  1. 

5.  Section  3508.5;   Deductions 

Government  Code  Title  I,  Division  4  (Public  Officers  and 
Employees),  Article  6  (Salary  and  Wage  Deductions)  applies  to  the 
City  and  County  of  San  Francisco.   See  Section  1151,  defining 
"public  agency"  to  include  counties,  cities  and  municipal 
corporations.   Under  this  Article,  on  the  approval  of  the  Board 
of  Supervisors  and  in  accordance  with  provisions  made  by  the 
Board,  city  and  county  employees  may  authorize  deductions  from 
their  salaries  or  wages  for  the  payment  of  dues  in,  or  for  any 
other  services  provided  by,  certain  associations  (Section 
1157.1),  for  the  payment  of  charitable  contributions  (Section 
1157.2)  and  for  the  payment  of  dues  in,  or  for  any  other  services 
provided  by,  public  employees'  organizations  (Section  1157.3). 
At  the  same  time  that  Stats.  1981,  Ch.  612  amended  the  MMBA  to 
authorize  agency  shop  provisions  in  collective  bargaining 
agreements,  Ch .  612  also  amended  the  MMBA  by  adding  Government 
Code  Section  3508.5.  That  Section  provides  that  nothing  in  the 
MMBA  shall  affect  the  right  of  a  public  employee  to  authorize  a 
dues  deduction  under,  inter  alia,  the  above  sections  of  Article  6. 

Under  the  state  salary  and  wage  deduction  statutes, 
discretion  lies  with  the  City  and  County  of  San  Francisco,  in  the 
first  instance,  whether  check  off  privileges  will  be  extended  to 
its  employees.   The  statutes  further  contemplate  that  employees' 
written  authorization  of  check  offs  is  necessary  when  the 
privileges  are  extended  to  them.   The  statutes  do  not  confer  on 
employee  organizations  or  charitable  organizations  the  right  to 
have  deductions  made.   See  Sacramento  County  Employees 
Organization  v.  County  of  Sacramento  (1972)  28  Cal.App.3d  424, 
431-433,  104  Cal.Rptr.  619. 

The  City  and  County  recently  amended  its  Administrative 
Code  Section  16.90  by  adding  subdivison  (b)  thereto.   That 
Section  now  provides: 

a)   Based  upon  individual  authorized 
deductions,  revocable  at  will,  the  controller  is 
hereby  authorized  to  deduct  and  collect  moneys 
from  the  salaries  or  wages  of  officers  or 
employees  of  the  City  and  County  of  San 
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Francisco,  the  San  Francisco  unified   school 
district,  the  San  Francisco  community  college 
district,  and  judges,  attaches  and  other 
employees  of  the  superior  court  and  municipal 
courts  for  the  organizations  and  purposes  in  this 
article . 

b)   The  controller  is  hereby  authorized  to 
deduct  and  collect  a  bona  fide  union  or  employee 
organization  service  fee  from  the  salaries  or 
wages  of  officers  or  employees  of  the  City  and 
County  of  San  Francisco,  the  San  Francisco 
unified   school  district,  the  San  Francisco 
community  college  district,  and  judges,  attaches 
and  other  employees  of  the  superior  court  and 
municipal  courts  holding  positions  in 
classifications  included  within  an  agency  shop 
agreement  entered  into  pursuant  to  the  laws  of 
the  State  of  California. 

The  proposed  Supplemental  Memorandum  of  Understanding, 
Section  4,  provides  that,  pursuant  to  the  above,  service  fees 
shall  be  collected  by  payroll  deductions  unless  an  employee 
notifies  the  controller,  on  a  form  provided  by  the  City,  that  he 
or  she  will  make  payments  personally  to  the  Union.   The  question 
is  whether  the  administrative  code  as  amended  and  the  proposed 
Supplemental  Memorandum  violate  Government  Code  Section  3508.5. 

Government  Code  Section  3502.5  authorizes  agency  shop 
agreements  in  the  public  sector.   That  authorization  is  based  on 
a  legislative  determination  that  such  agreements  promote  good 
public  sector  labor  relations.   If  the  City  and  the  Union  agree 
to  implement  the  agency  shop  in  a  way  which  they  deem  not  only 
most  convenient,  but  also  most  effective  in  promoting  the  purpose 
of  the  agency  shop,  we  again  conclude  that  deference  should  be 
accorded  to  the  method  of  implementation  chosen  by  the  City  and 
the  Union.   Government  Code  Section  3502.5  itself  is  silent  on 
this  subject  and  does  not  specifically  prohibit  automatic  payroll 
deductions  or  the  narrowing  of  alternative  methods  of  payment  to 
that  of  making  payments  in  person  to  the  Union. 

Government  Code  Section  3508.5  may,  then,  be  interpreted  to 
mean  that,  while  an  agency  shop  agreement  may  be  implemented  in 
the  manner  chosen  by  the  City  and  the  Union,  or  in  some  similar 
manner,  this  should  not  affect  the  right  of  employees  to  allow 
withholding  for  other  purposes  only  upon  written  authorization. 
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6.   Remedies  For  Employees'  Failure  to  Comply  With  Agency  Shop 
Provision 

Employees  may  choose  a  means  other  than  payroll  deductions, 
and  proof  of  payment  by  that  means  will  suffice  to  meet  the 
agency  shop  requirement.   However,  if  proof  of  such  payment  is 
not  made,  employees  may  not  continue  to  work  in  units  covered  by 
the  memorandum  of  understanding  which  contains  the  agency  shop 
provision . 

A  union's  duty  to  deal  fairly  with  its 
members  when  seeking  to  enforce  a  union-security 
agreement  requires  it  to  inform  an  employee  of 
his  obligations  under  a  union-security  clause  in 
order  that  the  employee  may  take  whatever  action 
is  necessary  to  protect  his  job.   A  union  failing 
to  give  actual  and  clear  notice  to  an  employee  of 
his  responsibility  to  pay  dues  before  demanding 
the  employee's  discharge  has  been  held  to  violate 
Section  8(b)(2),  29  U.S.C.  Section   158(b)(2). 

NLRB  V.  Local  1445,  United  Food  and  Commercial  Workers 
International  Union  (1st  Cir.  1981)  647  F.2d  214,  217,  and  cases 
cited  therein.   While  the  above  interpretation  of  the  NLRA 
appears  to  be  common  to  several  of  the  circuit  courts,  the  First 
Circuit  has  elaborated  on  the  union's  duty  to  require  that  notice 
to  the  employee  include  the  amount  of  money  owed,  the  method  of 
calculating  it  and  the  deadline  for  payment  before  the  union  can 
ask  an  employer  to  terminate  the  employee  for  failure  to  meet  the 
terms  of  the  union  security  agreement.   Id^.   It  is  our  opinion 
that  some  notice,  which  allows  an  employee  to  protect  his  or  her 
job,  is  necessary  here  as  well. 

Is  termination  the  only  means  of  enforcement  of  that 
provision?   The  proposed  Supplemental  Memorandum  of 
Understanding,  Section  4,  provides  that  the  union  may  waive  its 
right  to  demand  termination  and  instead  utilize  judicial  process 
to  compel  payment. 

In  Eastern  Michigan  University  v.  Morgan  (1980)  100  Mich. 
App.  219,  298  N.W.  2d  886,  state  law  authorized  an  agency  shop 
provision  requiring,  as  a  condition  of  continued  employment, 
payment  of  union  dues  or  of  a  service  fee.   However,  Eastern 
Michigan  University  and  the  American  Association  of  University 
Professors  negotia^-ed  a  collective  bargaining  agreement  in  which 
they  specifically  pcovided  that  the  only  means  of  enforcing  the 
obligation  to  join  the  union  or  to  pay  a  service  fee  to  the  union 
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was  by  civil  action  for  damages  or  other  equitable  enforcement. 
The  court  did  not  construe  the  enabling  legislation  to  mandate 
discharge  as  the  only  remedy  against  an  employee  who  refused  to 
pay.   Absent  any  specific  prohibition  against  other  remedies  in 
the  state  law,  the  court  held  that  the  parties  were  free  to  reach 
an  agreement  providing  some  other  means  of  enforcement. 

However,  see  San  Lorenzo  Education  Association  v.  Wilson 

(1981)  126  Cal.App.3d  677,  Cal.Rptr. .   In  that  case,  the 

San  Lorenzo  Unified  School  District  and  the  San  Lorenzo  Education 
Association  entered  into  a  collective  bargaining  agreement  which 
required  all  employees  either  to  join  the  Association  or  to  pay 
the  Association  a  service  fee  in  an  amount  not  to  exceed  the 
regular  dues  and  general  assessments  required  of  Association 
members.   The  agreement  provided  no  specific  means  of 
enforcement,  but  stated  that  the  Association,  and  not  the 
District,  would  be  responsible  for  requiring  employees  to  fulfill 
their  obligations.   The  Association  brought  small  claims  actions 
against  employees  who  refused  to  join  or  pay  the  service  fee. 

The  agency  shop  provisions  of  the  collective  bargaining 
agreement  in  this  case  were  purportedly  authorized  by  the  Rodda 
Act  (Government  Code  Section  3540  et  seq. ) .   That  Act  authorizes 
"organizational  security"  agreements,  and  Government  Code  Section 
3540.1,  subdivision  (i)  offers  two  definitions  of  such 
agreements.   The  San  Lorenzo  agreement  fell  into  the  second 
category,  that  is: 

an  arrangement  that  requires  an  employee,  as  a 
condition  of  continued  employment,  either  to  join 
the  recognized  or  certified  employee  organization, 
or  to  pay  the  organization  a  service  fee  in  an 
amount  not  to  exceed  the  standard  initiation  fee, 
periodic  dues,  and  general  assessments  of  such 
organization  for  the  duration  of  the  agreement, 
or  a  period  of  three  years  from  the  effective 
date  of  the  agreement,  whichever  comes  first. 

Thus,  the  Rodda  Act  -  like  the  MMBA  and  like  the  Michigan  law 
involved  in  Eastern  Michigan  University,  supra  -  contains  the 
phrase  "as  a  condition  of  continued  employment." 

The  California  court  refused  to  follow  the  Michigan  court 
because,  while  the  agreement  in  the  Michigan  case  specifically 
provided  for  enforcement  by  civil  action,  the  San  Lorenzo 
agreement  only  implied  that  ihe   agency  shop  requirement  might  be 
enforced  in  that  manner.   126  Cal.App.3d  682.   The  California 
court  then  concluded  at  683: 
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.  .  .  [N]othing  in  the  Rodda  Act  permits 
negotiation  of  a  so-called  organizational 
security  arrangement  which  is  not  a  condition  of 
continued  employment  but  which  purports  to 
subject  nonraember  employees  to  civil  suit  or  any 
other  form  of  what  may  be  characterized  as 
harassment  or  possibly  discriminatory  treatment. 
[Citation  omitted.] 

The  San  Lorenzo  decision  is  carelessly  written.   It 
distinguishes  the  Michigan  case  because  the  agreements  are 
different,  but  also  suggests  that,  under  a  state  statute  defining 
an  agency  shop  as  a  condition  of  continued  employment,  even  an 
agency  shop  agreement  which  specifically  provides  for  some  other 
means  of  enforcement  is  invalid  and  unenforceable. 

The  Supplemental  Memorandum  proposed  by  the  City  and  the 
Union  resembles  the  agreement  considered  in  the  Michigan  case 
more  closely  than  that  in  question  before  the  California  court, 
yet  it  is  not  exactly  like  either.   The  agreement  we  consider 
here  provides  termination  as  the  accepted  means  of  enforcement, 
unless  the  union  chooses  to  waive  that  means.   The  union  may  then 
exercise  a  specific  option,  enforcement  by  judicial  process. 

We  allude  again  to  the  fact  that  the  state  legislature  has 
determined  that  agency  shop  agreements  in  the  public  sector 
promote  good  public  labor  relations.   It  is  our  opinion  that,  if 
termination  is  the  only  option  for  enforcement  of  agency  shop 
agreements,  the  purpose  of  the  state  law  will  be  undermined. 
Termination  is  costly  to  the  employer  and  to  the  employee 
organization  and  may  engender  such  hostility  to  the  agency  shop 
concept  as  to  render  agreements  impossible.   If  the  City  and  the 
Union  prefer  to  allow  enforcement  by  judicial  process  and  to 
reserve  termination  as  a  last  resort,  we  conclude  that  such  an 
agreement  should  be  accorded  broad  deference. 

CONCLUSION 

The  state  legislature  has  specifically  authorized  agency 
shop  agreements  in  the  public  sector.   Such  agreements  apply  to 
public  employees  hired  before  the  agreements  take  effect, 
primarily  because  there  is  no  property  right  in  public  employment 
created  by  contract,  statute  or  constitution. 

1      An  agency  shop  agreement  is  self-executing  and  an  election 
'is  necessary  only  to  rescind  it.   A  r  cission  election  may  be 
(initiated  by  employees,  through  pel  it  on,  or  by  the  mutual 
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agreement  of  the  employer  and  the  employee  organization.   A 
racission  election  may  not  be  held  or,  if  held,  will  be 
considered  null  and  void  unless  it  follows  rules  and  regulations 
devised  by,  or  under  the  delegated  authority  of,  a  legislative 
body.   These  rules  and  regulations  must  guarantee  a  free  and  fair 
election  and  promote  the  right  of  employees  to  petition.   They 
may  continue  to  be  set  forth  by  agreements  between  the  City  and 
the  Union  or  may  be  more  permanently  embodied  in  legislation  and 
guidelines . 

The  state  legislature  has  authorized  a  religious  exemption 
to  agency  shop  agreements.   The  constitutionality  of  the 
religious  exemption  is  undecided,  and  a  claimed  religious 
exemption  must  not  lead  the  City  or  the  Union  into  theological 
realms  where  even  the  courts  have  feared  to  venture.   An  employee 
who  asserts  a  sincere  belief  in  arguably  religious  tenets 
entitled  to  constitutional  protection  and  shows  how  that  belief 
prevents  him  or  her  from  joining  a  union  or  paying  any  money  to  a 
union  does  not  have  to  meet  agency  shop  requirements.   If  the 
City  and  the  Union  so  desire,  such  employee  must  make  an 
equivalent  charitable  contribution  and  prove  that  he  or  she  has 
done  so  to  continue  to  be  eligible  for  a  religious  exemption  to 
an  agency  shop  provision. 

The  legislature  has  also  authorized  an  exemption  from 
agency  shop  requirements  for  management,  confidential  and 
supervisory  personnel.   Definitions  of  management,  confidential 
and  supervisory  employees  made  for  the  purpose  of  determining 
which  employees  do  not  have  the  right  to  negotiate  with  their 
employers  on  behalf  of  the  union,  and  designations  of  such 
employees  pursuant  to  these  definitions,  may  be  used  to  implement 
this  exemption.   Management,  confidential  and  supervisory 
employees  may  not  be  required  either  to  join  a  union  or  to  pay 
the  union  service  fees,  but  they  may  choose  to  do  so. 

Government  Code  Section  3502.5  is  silent  on  the  question  of 
whether  the  City  and  the  Union  may  agree  to  deduct  dues  or 
service  fees  unless  employees  notify  the  City  that  they  plan  to 
pay  the  Union  in  person.   Since  that  Section  clearly  intends  to 
promote  public  sector  agency  shop  agreements  and  does  not 
specifically  prohibit  automatic  deduction  or  the  narrowing  of 
alternative  means  of  payment  to  payment  in  person,  we  advise  that 
the  City  and  the  Union  may  so  agree.   However,  nothing  in  this 
opinion  should  be  read  to  alter  the  requirement  of  Government 
Code  Section  3508.5  that  the  right  of  the  employee  to  initiate 
other  forms  of  withholding  by  written  author i" at  ion  must  be 
preserved. 
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The  option  of  means  does  not  mean  that  employees  have  an 
option  not  to  pay,  however.   If  they  have  been  informed  of  the 
obligation,  of  the  amount  they  owe  and  of  the  date  by  which  they 
must  pay  or  face  discharge,  and  if  employees  have  not  acted  to 
protect  their  jobs  by  the  deadline,  the  Union  may  request  the 
City  to  terminate  employment.   Unless  the  collective  bargaining 
agreement  specifically  provides  some  other  means  of  enforcement, 
discharge  is  the  only  remedy  for  not  complying  with  the  agency 
shop  provision. 

Respectfully  submitted, 

THOMAS  A.  TOOMEY,  JR. 
Chief  Deputy  City  Attorney 


BORK  E.  DELVENTHAL 
Deputy  City  Attorney 


ELIZABETH  M.  KATZ 
Legal  Assistant 
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City  Attorney 
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QUESTION  PRESENTED 

Whether  Q2  Police  Officers  appointed  out  of  rank  order 
to  temporary  positions  as  exempt  bilingual  waivers  are 
entitled  to  departmental  seniority  from  the  date  of 
temporary  appointment. 


Yes 


CONCLUSION 


ANALYSIS 
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At  the  time  of  the  LEAA  agreement  there  became 
available  temporary  federal  monies  for  appointment  of  Q2 
Police  Officers.   Since  there  was  a  need  to  have  officers 
bilingual  in  Chinese  to  serve  the  Asian  community,  the  Civil 
Service  Commission  surveyed  eligible  list  E-90  to  determine 
those  eligibles  which  possessed  that  bilingual  skill.   Those 
who  were  so  identified  were  offered  "exempt  waiver" 
appointments  to  temporary  positions.   As  a  result,  a  number 
of  such  appointments  were  made  out  of  rank  order  from 
list  E-90.   The  exempt  waiver  temporary  appointments  were 
subsequently  made  permanent  when  permanent  funds  were 
available.   Those  eligibles  who  were  higher  on  list  E-90 
also  received  permanent  appointments  on  the  same  date  as  the 
exempt  waivers.   Thus,  the  exempt  waivers  have  the  same  date 
of  permanent  appointment  as  those  higher  on  the  same  list. 
The  exempt  waiver  appointees,  however,  have  earlier  service 
in  the  Q2  rank  by  virtue  of  their  temporary  service  as 
bilingual  exempt  waiver  appointees. 

The  Civil  Service  Commission,  through  its  General 
Manager,  John  J.  Walsh,  authorized  the  use  of  exempt  or 
conditional  waivers  off  of  list  E-90  for  Q2  Police  Officer 
positions  requiring  bilingual  skills  in  Chinese.   Such 
exempt  waivers  are  authorized  under  Section  11.05-B  of  the 
Civil  Service  Rules  which  provides  for  a  conditional  waiver 
of  certification  to  positions  with  unusual  employment 
circumstances  or  special  conditions  of  employment.!/ 

Seniority  for  civil  service  purposes  for  permanent  and 
temporary  appointments  shall  be  determined  by  the  dates  of 
certification  which  resulted  in  the  appointments 
(Section  2.26.1,  Civil  Service  Rules).   However, 
departmental  seniority  for  shift  and  work  assignments  is 
determined  by  the  appointing  officer,  and  is  not  within  the 


l/Section  11.05-B  provides  in  pertinent  part: 

".  .  .  waiver  of  certification  to  positions 
with  unusual  employment  circumstances  or 
special  conditions  of  employment  may  be 
imposed  ...  by  action  of  the  Civil  Service 
Commission,  or  by  the  General  Manager, 
Personnel.  ..." 
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authority  of  the  Civil  Service  Commission  (Section  2.26.2, 
Civil  Service  Rules).  Section  2.25.2  of  the  Civil  Service 
Rules  provides: 

"Seniority  for  shift  and  work  assignments, 
vacation  or  holiday  schedules  is  determined  by 
the  appointing  officer,  and  is  not  within  the 
authority  of  the  Civil  Service  Commission." 

Therefore,  departmental  seniority  rights  of  temporary 
or  permanent  appointees  to  a  uniformed  rank  is  determined  by 
the  Chief  of  Police. 

The  only  department  rule  regarding  seniority  is 
Section  2.65  of  the  Police  Department  Rules  and 
Regulations.   That  rule  determines  seniority  of  service  for 
assignment  to  the  day  watch  but  it  would  logically  have 
application  for  seniority  for  other  departmental  rights  such 
as  vacation,  holidays  and  work  assignments.   Rule  2.65 
provides  as  follows: 

"Senior  members,  including  patrol  wagon 
drivers,  shall  be  assigned  to  the  day  watch. 
Seniority  of  service  shall  be  determined  as 
follows : 

"1.   Seniority  of  all  members  of  the 
department  shall  be  determined  from  the  date  of 
appointment  to  their  respective  ranks  in  the 
department . 

"2.   Assignments  to  the  day  watches  shall 
be  made  according  to  seniority  and  determined 
from  the  date  of  appointment  to  their 
respective  ranks  in  the  department." 

Seniority  under  Rule  2.65  is  based  on  date  of 
appointment  to  a  rank  within  the  department  without 
reference  to  whether  the  appointment  was  to  a  permanent  or 
temporary  position.   It  is  my  understanding  that  it  has  been 
a  long  standing  practice  within  the  Police  Department  to 
n-ount  unbroken  temporary  time  in  a  rank  toward  departmental 
seniority.   For  example,  if  a  member  has  been  occupying  a 
rank  on  a  temporary  basis  and  thereafter  receives  a 
permanent  appointment  to  the  same  rank,  the  date  on  which 
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the  temporary  appointment  was  made  will  determine  that 
member's  departmental  seniority  for  vacation,  watch 
assignment  and  holidays. 

A  Police  Department  grievance  has  been  previously 
decided  on  this  issue.   (Grievance  of  Louis  Barberini,  et 
al.,  File  03-80-A,  dated  March  6,  1980.)   The  grievant 
claimed  that  only  permanent  time  in  a  rank  should  count 
toward  seniority  in  assignment  to  the  motorcycle  unit.   The 
Chief  of  Police,  in  deciding  the  grievance,  held  that 
temporary  time  in  a  rank  must  be  counted  when  determining 
seniority  within  that  rank.   In  the  subject  grievance,  the 
grievant  was  higher  on  the  civil  service  list  and  thereby 
received  an  earlier  permanent  appointment  while  the  lower 
civil  service  eligible  had  more  time  in  the  rank  by  reason 
of  an  earlier  temporary  appointment.   The  decision  of  the 
Chief  of  Police  was  based  on  a  Police  Department  policy 
which  permits  persons  temporarily  or  permanently  appointed 
to  a  higher  rank  to  request  a  transfer  to  an  assignment 
within  that  higher  rank.   The  Chief  stated  in  his  decision 
in  the  Barberini  grievance: 

"This  policy  is  sound  and  permits  the 
department  to  take  advantage  of  the 
experience  obtained  by  members  serving  in  a 
supervisory  rank  regardless  of  the 
circumstances  under  which  they  were 
promoted . " 

In  my  opinion,  the  policy  of  the  Police  Department  to 
count  temporary  as  well  as  permanent  time  served  in  a 
promotive  rank  for  seniority  within  the  promotive  rank  is 
equally  as  applicable  to  the  Q2  Police  Officer  rank.   Thus, 
a  member  who  has  temporarily  served  as  a  Q2  Police  Officer 
has  more  experience  than  a  subsequently  appointed  member  who 
is  appointed  to  a  permanent  position  but  is  higher  on  the 
same  eligible  list.   The  Department  and  uniformed  member 
ought  to  receive  the  benefit  of  the  total  time  spent  in  a 
rank  regardless  of  whether  such  time  is  temporary  or 
permanent.   The  member  who  receives  a  temporary  appointment 
renders  the  same  service  to  the  Department  as  one  appointed 
as  a  po'-'Tfir  lent  member.   Therefore,  the  member  should  receive 
the  ben  .it  of  consecutive  temporary  service  followed  by  a 
permanent  appointment  for  all  purposes  of  departmental 
senior  ity . 
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Since  the  department  rule  on  seniority  does  not 
distinguish  between  temporary  and  permanent  appointments  to 
a  rank  in  determining  seniority  and  since  the  policy  of  the 
department  has  been  to  count  unbroken  temporary  time  toward 
seniority  in  a  rank,  it  is  my  opinion  that  the  Q2  Police 
Officers  who  were  appoined  out-of-rank  order  to  temporary 
bilingual  exempt  positions  on  list  E-90  are  entitled  to  have 
their  date  of  seniority  in  that  rank  determined  for 
departmental  purposes  from  the  date  of  their  temporary 
appointments  as  Q2  Police  Officers. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By; 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


C£L:,^i^ 


APPROVED: 
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it  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*orge  Agnost, 
City  Attornay 
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b.EOUESTEH    RY 
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ntilization   of    city    resource?    by   Tjiembers    of    the 
Boar--''   of    Supervisors    in    support    of    or    in   opposition 
to    state    or    2ocal    baHot   measures 


Hon.    John    L.    Molinari 
Presir^ent,    Boa  r'.i    of    Suoervisors 

Thomas   A.    Toomey ,    Jr. 
Chief    Deputy   City   Attorney 
Burk    ".    Delventhal 
Deputy   City  Attorney 

QUESTIO"    PF.ESEN'TED 


DOCUMENTS  D^PT. 
i-. ...  r.-;ANCioC.C 


May  a  mep.ber  of  the  Boar*^  of  Supervisors  utilize  official 
'ity  and  County  stationery,  inducting  the  City  ann  County  seal, 
p'^  suc'^.  resou'-ces  as  postage  an-^  city  employee  time,  in  support 
pf  or  opi"'Osition  to  state  or  local  ballot  measures? 


co'':cLusio;' 


No, 


ANALYSIS 

Past  decisions  in  both  California  ani"!  our  sister  states 
stab.lish  that,  at  least  in  the  absence  of  clear  an-^  explicit 
egislative  authorization,  a  public  agency  may  not  expen'i  pu!:ilic 
un.-iJs  to  promote  a  partisan  position  in  an  election  campaign. 


The  leading  case  on 


the  subject  in  California  is  Mines  v 
273.   In  this  case  a  taxpayer  sue^i 


;1  Valie  (1927)  201  Cal. 
ijertain  officers  of  the  City  of  Los  Angeles  to  compel  the 

epayment  of  certain  sums  of  money  spent  by  the  City  to  advocate 

le  adoption  of  a  ballot  proposition  authorizing  a  bond  issue 
i|hich  would  enable  the  Citv  to  enlarge  its  electric  system  and 
iixtend  its  electric  power  business.   City  funds  were  spent  for 
'printing  and  circulating  cards,  banners,  circulars  and  handbills, 

or  advertisements  in  nev;spapers  and  for  general  campaign 
,3rvices.   At  issue  v.'as  whether  the  mem'^ers:  of  the  boar."  of 
l^Jblic  service  commissioners,  the  controller  of  the  i.ublic 

!?rvices  department,  and  the  auditor  and  the  treas-jreL  of  the 
fi-ty  acted  lawfully  in  authorizing  these  expenditures.   The 

li 


1 


Room  206  Oty  Hall 


San  FronuKO  94  \  02 


ion.  John  I..  Molinari  2  February  10,  1982 


;iiperior  Court  hel^    that  the  oxoenr!  itures  were  unlawful  anc^  that 
he  ciefen.'^ants  were  liable  to  the  City  for  the  amount  of  the 
undR  so  spent.   The  Fiupreme  Court  a^'firmed,  stating  at  page  237: 

It  must  be  concealer'  that  the  elector??  of  said 
city  ooposinn  said  bond  issue  had  an  equal  right 
to  and  interest  in  the  funds  in  said  power  fund 
as  those  v.'ho  favored  said  bonds.   '^o  use  said 
public  ''unds  to  advocate  the  adoption  of  a 
proposition  v/hich  was  opposed  by  a  large  number 
of  said  electors  would  be  manifestly  unfair  and 
unjust  to  the  rights  o<"  said  last-named  electors 
and  the  action  of  the  board  of  public  service 
commissioners  in  so  doing  cannot  be  sustained 
unless  the  pov.-er  to  do  so  is  given  to  said  board 
in  clear  an^-^  unmistakable  language. 

I     The  Vines  case  remains  the  law  in  California,  though  its 
uling  on  the  personal  liability  of  o^'ficials  v;as  modified  in 
tanson  v.  Mott  (1976)  17  Cal.3d  206.   Mott,  as  the  Director  of 
he  California  Deoartment  of  Parks  and  Recreation,  ha''  authorized 
he  Dopartment  to  expend  more  than  $5,000.00  in  public  funds  to 
romote  the  passage  of  a  bond  issue. 

First,  the  Sunreme  Court  addressed  the  lawfulness  of  the 
-xpenditure.   The  Court  reviewed  the  Mines  case  and  the  plethora 
<f  decisions  in  other  states  restricting  such  expenditures.   The 
Ourt  concluded  at  page  217: 

Indeed,  every  court  which  has  addressed  the  issue 
to  date  has  found  the  use  of  public  funds  for 
partisan  campaign  purposes  improper,  either  on 
the  ground  that  such  use  was  not  explicitly 
I        authorized  [citations!  or  on  the  broader  ground 
I        that  such  expenditures  were  never  appropriate. 
fCitations].   As  in  the  instant  case,  the 
maiority  of  these  decisions  related  to 
expenditures  in  connection  with  bond  elections. 

Un:"'er lying  this  uniform  judicial  reluctance  to 
sanction  the  use  of  public  funds  for  election 
caTipaigns  rests  an  implicit  recognition  that  such 
expenditures  raise  potentially  serious 
constitutional  questions.   A  fundamental  precept 
of  this  nation's  democratic  electoral  proc^-s  is 
that  the  government  may  not  'take  sides' 
election  contests  or  bestov;  an  unfair  advantage 
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on  one  of  several  competing  factions.   A  principal 
danger  feare-t  by  our  country's  foun^'lers  lay  in  the 
possibility  that  the  holriors  of  governnenta] 
authority  would  use  official  power  improper Iv  to 
perpetuate  thenselves,  or  their  allies,  in  office 
(see,  e.g.,  Madison,  The  Federalist  Papers,  Nos.  52, 
53;  ]0  Richardson,  Messages  and  Papers  of  the 
Presidents  (18991  pp.  98-99  (President  Jefferson)); 
the  selective  use  of  public  funds  in  election 
campaigns,  of  course,  raises  the  specter  of  just 
such  an  improper  distortion  of  the  democratic 
electoral  process. 

Next  the  Court  considered""  Mott's  contention  that,  while  the 
use  of  public  funds  to  support  a  particular  candidate  may  be 
impermissible,  the  use  of  such  funds  to  promote  a  ballot  measure 
or  bor-''  issue  should  be  uphel'^  by  analogy  to  the  more  generally 
accepted  practice  of  expending  public  funds  for  legislative 
"lobbying"  efforts.   The  Court  rejected  Mott's  argument,  stating 
at  page  2i  !3: 

As  H'e  have  already  seen,  past  authorities  have 
not  drav'n  such  a  distinction  between  "ballot 
measure"  and  "candidate"  campaigning;  to  date  the 
judicial  decisions  have  uniformly  hel^?  that  the 
use  of  public  funds  for  campaign  expenses  is  as 
improper  in  bond  issue  or  other  noncandidate 
elections  as  in  candidate  elections. 

Moreover,  the  suggested  analogy  between 
election  campaigning  and  legislative  lobbying 
ignores  important  distinctions  between  the  two 
activities.   To  begin  vnth,  California  statutes 
draw  a  clear  distinction  between  the  two  matters; 
V7hile  various  provisions  authorize  duIdHc 
expenditures  for  appropriate  legis''ative  lobbying 
activities  (see,  e.g..  Gov.  Code,  ^^  50023, 
53060.5,  82039,  86300,  subd.  (a);  cf.  Cal. 
Const.,  art  TV,  §  151,  no  similar  provision 
sanctions  the  use  of  public  funds  in  election 
campaigns.  (Cf.  Ed.  Code,  §  107  3  .  .  .  .)) 

More  fundamentally,  while  public  agency 
"lobbying"  efforts  undeniably  involve  the  use  of 
public  funds  to  promote  causes  which  some  members 
of  the  public  may  not  support,  one  of  the  primary 
functions  of  elected  and  appointe-^  executive 
officials  is,  o*"  course,  to  devise  legislative 
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pronosain  to  attempt  to  imoleinent  the  current 
ac'"iinistrat  ion  '  s  policies.   Since  the  1  eg  ip''.  at  i  ve 
process  contemplates  that  interestec'  parties  will 
attend  legislative  hearings  to  explain  the 
potential  benefits  or  detriments  of  proposerl 
legislation,  public  agency  lobbying,  within  the 
limits  authorized  by  statute.  .  .,  i n  no  way 
underm^'nes  or  distorts  the  legislative  process. 
By  contrast,  the  use  of  the  public  treasury  to 
mount  an  election  campaign  which  attempts  to 
influence  the  resolution  of  issues  v.'h  i  ch  our 
Constitution  leave  to  the  "free  election"  of  the 
people  (See  Cal.  Const.,  art.  II,  §  2)  does 
present  a  serous  threat  to  the  integrity  of  the 
electoral  process. 

In  concluding  that  the  use  of  public  funds  was  as 
'.npermissib'' e  in  a  ballot  measure  campaign  as  in  a  candidate 
caTipaign,  the  Court  di^^  not  rule  out  any  public  expenditure  in  ; 
ballot  measure  campaign.   Rather,  the  Court  concluded  that  a 
public  agency  coulii  use  public  funds  to  present  relevant 
information  to  the  voters,  as  long  as  the  presentation  was  full 
.and  impartial.   17  Cal. 3d  220-221.   In  this  connection  the  Mott 
opinion  stated  at  page  222: 

■frequently,  however,  the  line  between 
unauthorized  campaign  expenditures  and  authorized 
informational  activities  is  not  so  clear.   Thus, 
while  past  cases  indicate  that  public  agencies 
may  generally  publish  a  'fair  presentation  of 
facts'  revelant  to  an  election  matter,  in  a 
number  of  instances  publicly  financed  brochures 
or  newspaper  advertisements  which  have  purported 
to  contain  only  relevant  factual  information,  and 
which  have  refrained  from  exhorting  voters  to 
'Vote  Yes',  have  nevertheless  been  found  to 
constitute  improper  campaign  literature. 
[Citations.]   In  such  cases,  the  determination  of 
the  propriety  or  impropriety  of  the  expenditure 
depends  upon  a  careful  consideration  of  such 
factors  as  the  style,  tenor  and  timing  of  the 
publication;  no  hard  and  fast  rule  governs  every 
case . 

hen  the  Court  turned  to  the  Mines  rule  of  strict  personal 
iability  for  officials  authorizing  improper  campaign 
xpenditures.   The  Court  determined  that  the  Mines  rule  must  be 
elaxed,  stating  the  new  rule  thus,  at  page  223: 
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A  public  official  who,  in  goci  faith, 
authorizes  the  improper  expenditure  nf  public 
funds  is  personally  liable  to  repay  such  funds 
only  if  he  failed  to  exercise  due  care  in 
pemitting  the  expenditure. 

The  court  rejected  the  Mi  nes  strict  liability  rule  for  two 
easons.   As  the  Court  stated,  at  pages  223-22-5  : 

In  the  first  place,  as  the  Mi  nes  opinion 
itself  reveal's,  the  decision  to  hol-^  public 
officials  strictly  liable  for  every  unauthorized 
expenditure  rested  in  large  part  on  the 
cssuniption  that  the  limits  of  authorized  public 
expenditures  are  always  clearly  ascertainable  and 
thus  that  there  could  be  no  excuse  for  a  public 
official  innocently  to  exceed  such  boundaries.  . 


As  we  have  already  noted,  however,  in  the 
instant  context  the  line  between  proper 
I       informational  activities  and  improper  campaign 
I       expenditures  is  not  always  clear. 

le  Court  also  rejected  the  Mines  strict  liability  rule  because 
t  was  incompatible  with  subsequent  legislative  developments  in 
elated  areas,  most  notably  in  government  tort  claims.  17  Cal . 
i24-225. 


3d 


The  Mott  court  then  enumerated,  at  page  227,  the  criteria 

0  be  applied  by  a  court  in  determining  whether  to  assess 

?rsonal  liability  for  an  unauthorized  expenditure  of  public 
lands. 

Numerous  considerations  may  be  relevant  to  the 
determination  of  whether  a  public  official  has 
acted  with  due  care  or  not.   For  example,  a  court 
may  consider  whether  the  expenditure's 
impropriety  v;as  obvious  or  not  [citations!, 
whether  the  official  was  alerted  to  the  possible 
invalidity  of  the  expenditure  [citation],  or 
whether  the  official  relied  on  legal  advice  or  on 
the  presumed  validity  of  an  existing  legislative 
enactment  or  judicial  decision  in  making  the 
expenditure  [citations]. 

Hence,  Mines  held  that  the  expenditure  of  public  funds  in  a 
artisan  manner  in  a  campaign  was  illegal  and  improper,  and 
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imposec]  a  standard  of  strict  ''.iahiiity  on  thp  officials 
authorizing  the  illegal  expenditure.   Mott  likewise  held  that 
sijch  expenditures  were  illegal  and  iTiproper  but  overruled  Mines 
strict  liability  standard  and  substituted  a  standard  of  due  care 
on  the  officia"'  who  authorized  the  expenditure. 

Another  case  involving  the  misuse  of  public  resources  for 
at^vocacy  o*"  issues  is  ^liller  v.  Miller  (1973)  87  Ca:.App.3d  7f.2. 
In  that  case  the  Court  of  Appeal  held  that  the  California 
Comniission  on  the  Status  of  Women  improperly  used  public 
resources  to  advocate  passage  of  the  Equal  Rights  Amendment. 

Tp  People  V.  Rattin  (1078)  77  Cal.App.3d  (^35,    the  defendant 
Battin  was  serving  as  a  County  Supervisor  in  Orange  County  when 
he  decided  to  seek  the  Democratic  Party's  nomination  for 
Lieutenant  Governor  of  California.   He  instructed  his  aide  to 
enoloy  his  staff  for  work  on  his  campaign.   During  the  period 
fro"^  February  through  June  1974  the  members  of  his  supervisorial 
staff  worked  during  county  business  hours  to  help  secure  his 
nomination.   The  staff  performed  such  services  as  addressing 
envelopes,  stuffing  nev;sletters ,  working  on  lists,  typing  and 
sending  out  press  releases,  making  trips  to  pick  up  political 
material,  working  on  a  "fund  raiser",  making  campaign  phone 
calls,  using  the  county  Xerox  machine  and  other  similar  types  of 
campaign  activities.   The  defendant  was  convicted  of  misuse  of 
public  funds  and  given  three  years  probation  on  condition  that  he 
serve  six  months  in  the  county  jail  and  pay  a  $3,500.00  fine  plus 
penalty  assessments.   The  Court  suspended  five  of  the  six  months 
of  time  to  be  served. 

Battin  v;as  charged  with  violation  of  Penal  Code  Section 
424,  subdivision  2  (a  felony).   That  Section  provided  in 
pertinent  part: 

Each  officer  of  .  .  .  any  county.  .  .  and  every 
other  person  charged  with  the  receipt, 
safekeeping,  transfer,  or  disbursement  of  public 
monies,  who  ....  makes  any  profit  out  of,  or 
uses  the  same  for  any  purpose  not  authorized  by 
law;  .  .  .  [i]s  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than 
10  years,  and  is  disqualified  from  holding  any 
office  in  this  state. 

The  court  held  that  salaries  are  "public  monies"  within 
:'ie  meaning  of  Penal  Code  Section  424,  subdivision  2  and  that  one 
''lo  authorizes  the  illegal  payment  of  salaries  has  violated  that 
section.   Defendant's  diversion  of  county  employees  to  the 
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performance  of  tasks  in  air!  o*"  his  personal  political  campaign 
amounteri  to  a  use  of  public  monies  for  a  "purpose  not  author  ize.i 
bV  law."   The  Court  ♦'urther  states],  at  page  556: 

In  adriition,  v.'e  note  that  Section  424, 
subdivision  2,  is  not  a  quantitative  statute; 
its  proscription  is  not  limited  to  the  misuse 
of  public  fun'^s  in  a  particular  monetary 
amount.   Rather  it  proscribes  any  misuse,  no 
matte'-  how  small.   (Emphasis  in  original.) 

Other  California  cases  which  sustained  felony  convictions 
bf  public  officials  for  misuse  of  public  funi.is  are:  People  v. 
;nerl  (1976)  54  Cal.App.3d  640,  where  the  official  furnished~an 
:?r\ployee  as  a  driver  and  allowed  the  use  of  a  county  automobile 
[for  a  political  candidate;  People  v.  Holtzendorf^  (1960)  177 
i:al.App.2d  788,  where  the  Executive  Director  of  the  Los  Angeles 
housing  Authority  use^^  his  employees  on  the  Authority's  time  to 
wrticipate  in  a  Mayor's  campaign  and  rented  typewriters  with 
'jublic  funds  for  campaign  purposes;  People  v.  Nathanson  (1955) 
34  Cal.App.2d  43,  where  a  city  councilman  used  $74.56  worth  of 
:ity  stationery  in  his  re-election  campaign. 


In  the  Nathanson  case  the  Court  stated,  at  page  4*^: 

_Our  personal  feelings  are  in  sympathy  with  the 
action  taken  by  the  tria""  judge  [setting  aside 
the  indictment].   Leaving  political  motives 
aside,  it  would  seem  that  a  prosecution  of  this 
case  ought  to  he  unnecessary.   While  it  cannot  be 
held,  as  a  matter  of  law,  that  the  ordering  and 
use  of  this  stationery  for  campaign  purposes  V7as 
not  illegal,  it  was  apparently  done  openly  and  in 
good  faith  and  more  as  a  result  of  ignorance  than 
of  fraudulent  intent.   The  circumstances  suggest 
that  other  and  less  drastic  remedies  were 
available  which  V70uld  be  more  fair  to  everyone 
concerned.   Hov/ever,  under  the  statute  and  the 
established  rules,  we  feel  compelled  to  hold  that 
probable  cause  sufficiently  appears  and  that  the 
motion  to  set  aside  the  indictment  v/as  improperly 
granted. 

You  also  ask  whether  the  City  and  County  seal  may  be  used 
n  campaigns  to  support  or  oppose  ballot  measures.   Chapter  One, 
ection  1.6,  of  the  San  Francisco  Administrative  Code  regulates 
"le  use  of  the  city  seal.   It  provides  in  relevant  part: 
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The  c^erk  of  the  boar>l  of  supervisors  shall  have 
custody  of  the  corporate  seal. 

The  use  of  the  corporate  seal  of  the  city  and 
county  of  San  Francisco  shal"!  be  for  purposes 
''irectly  connected  vvith  official  business  of  the 
city  and  county,  and  those  matters  approved  by 
the  boar^"!  of  supervisors  by  ordinance. 

Fvery  person  v/ho  maliciously  or  for  commercial 
purposes,  or  without  prior  approva""  of  the  board 
of  supervisors,  uses  or  allows  to  be  used  any 
reproduction  or  facsimile  of  the  Seal  o*"  the  City 
and  County  of  San  Francisco  in  any  manner 
whatsoever  is  guilty  of  a  misdemeanor. 

This  section  authorizes  th^  use  of  the  city  seal  only 
directly  in  connection  v;ith  "official  business  of  the  City  and 
County."   Hence,  any  use  of  the  seal  in  connection  with  an 
election  campaign  would  v'olate  both  Penal  Code  Section  424(2) 
and  Administrative  Code  Section  l.G. 

COXCLUSIO^^ 

This  office  has  often  advised  city  departments  an^ 
officials  regarding  the  prohibitions  against  the  use  of  city 
resources  to  campaign  for  or  against  measures  befce  the  public. 
The  principles  set  down  in  Mines  v.  Del  Valle,  supra,  and  its 
progeny  remain  the  law  today  and  are  equally  applicable  to  the 
use  by  officials  of  the  pulilic's  resources  in  candidate  and 
ballot  measure  campaigns.   Nothing  is  more  antithetical  to  the 
democratic  ethos  than  the  appropriation  by  office  holders  of  the 
public  resources  to  support  or  oppose  ballot  measures  or 
candidates.   These  assets  are  to  be  user?  for  the  promotion  of  the 
common  v^eal  and  not  for  advocacy  in  the  electoral  process.   The 
electorate  selects  its  representatives  and  through  the  initiative 
process  sets  public  policy.   Government  resources  may  not  be  used 
for  the  purpose  of  advocacy  in  the  electoral  process. 
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Pu'^lic  officials  are  firluciaries  :n    the  moPt  exacting  sense 
of  that  tef^.   They  ov.'n  neither  the  office  they  hol'^  nor  the 
assets  they  control.   Rather  they  holrl  office  an(i  control  public 
assets  as  trustees  for  the  people.   These  resources  may   be  used 
only  for  the  purposes  authorized  by  ]aw.   Therefore,  no  public 
official  may  make  any  personal  or  political  use  of  the  public's 
resources,  including  the  citv  seal. 

Respectfully  submi  tte-l , 

GEORGE  AGNOS'^:' 
Citv  Attorney 


HOMAS  A.  TOOMEY,  ■T'^,.  ^ 
Chief  Deputy  Citv  Attorney 


BTTRK  E.  DSLVEN'^HAL 
Deputy  City  Attorney 


GEO 


&Avvi^  (3-Nr^v^ 


E0RG7,   AG\t>ST,    CitV^.)  Attorney 


George  Agnost, 
City  Attorney 
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QUESTIONS  PRESENTED 

What  is  the  scope  of  review  of  tne  Civil  Service  Co.Toiission 
in  reviewing  a  personal  service  contract  of  a  tejiporary  nature? 

CONCLUSION 

Tne  scope  of  review  of  the  Civil  Service  Commission  in 
reviewing  personal  service  contracts  of  a  temporary  nature  is: 

1.  Whether  the  service  requested  can  be  performed  by  an 
existing  agency  of  the  City  and  County  of  San  Francisco;  or 

2.  Whether  the  service  to  be  performed  duplicates  tne 
function  of  an  existing  agency  of  the  City  and  County  of  San 
Francisco. 

ANALYSIS 

You  have  inquired  into  the  scope  of  review  of  Civil  Service 
Commission  with  reference  to  personal  service  contracts  of  a 
temporary  nature.   Specifically  you  are  concerned  with  whetner 
the  Civil  Service  Commission  may  inquire  into  tne  source  of 
funds,  who  is  tne  proposed  contracting  party,  and  wnere  tne 
personal  services  are  to  be  performed. 

Section  8.300  of  the  Charter  provides  in  pertinent  part: 

"(a)   All  positions  in  all  departments  and 
offices  of  the  city  and  county,  including  positions 
created  by  laws  of  the  State  of  California,  where 
the  compensation  is  pai'^  by  the  c'l.ty  and  county, 
shall  be  included  in   t<  classified  civil  service  of 
the  city  and  county,  -nd  shall  be  filled  from  lists 
of  eligibles  prepared  by  the  civil  service 
commission,  excepting: 
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"(5)   Pecsons  eiiployed  in  positions  in  any 
department  for  expert  professional  temporary 
services,  and  when  such  positions  are  exempted  from 
said  classified  civil  service  for  a  specified  period 
of  said  temporary  service,  by  order  of  tne  civil 
service  commission;  .  .  ." 

In  Kennedy  v.  Ross  (1946)  28  Cal.2d  569,  the  California 
Supreme  Coart  revis'^  Sec t ion  142(4)  of  tne  Cnarter.   Section 
142(4)  nas  since  been  embodied  in  Section  8.300(5).   Tne  Court 
stated  at  page  573  that  one  is  not  subject  to  classified  civil 
service  if  ".  .  .  the  engagement  outsiae  tne  list  of  eligioles 
otnerwise  is  legal  and  that  the  services  for  whicn  tne  petitioner 
was  engaged  are  not  sucn  as  could  adequately  oe  rendered  o;/   an 
existing  department  of  the  city. 

The  Court  in  California  State  Employees'  Assn.  v.  Williams 
(1970)  7  C.A.3d  390,  397,  parapnrased  Kennedy^  stating: 

".  .  .  if  tne  services  cannot  be  adequately 
rendered  by  an  existing  agency  of  tne  public  entity 
or  if  tney  do  not  duplicate  functions  of  an  existing 
agency,  the  contract  is  permissible."   (Empnasis 

added . ) 

Tnerefore  the  scope  of  review  of  tne  Civil  Service 
'ssion  is  to  determine:  (1)  if  the  service  requested  can  oe 
rmed  adequately  by  an  existing  agency  or  (2)  if  tne  service 

performed  duplicates  the  functions  of  an  existing  agency. 
tner  of  tne  situations  exist  the  contract  is  impermissible 
e  work  to  be  performed  would  be  subject  to  classified  civil 
ce .   Any  other  inquiry  sucn  as  source  of  funding,  tne  name 
e  proposed  contractor,  or  wnere  the  personal  services  are  to 
rformed  is  outside  the  scope  of  review  of  tne  Civil  Service 
ssion. 
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Ifou    are    so   advised, 


APPROVED: 


r: 


GEORGE  AGd^OST, -City   Attorney 
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Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 
MCMORRIS  M.  DOW 
Utilities  General  Counsel 


By 


/f^r'^^i-iK<  A^  /9a  ^^-. 


DIANNE  K.  BARR5 
Deputy  City  Attorney 
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Offic*  of  City  Attorney 
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G*org«  Agnott, 
^^   City  Attorney 
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LOCAL  ORDINANCE  REGULATING  POSSESSION  OF  HANDGUNS 


Chief  Cornelius  P.  Murphy 

San  Francisco  Police  Department 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 
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May  the  City  and  County  of  San  Francisco  enact  an  ordinance 
regulating  the  possession  of  handguns? 

CONCLUSION 

Yes,  insofar  as  the  City  and  County  does  not  prohibit  any 
aspect  of  possession  of  handguns  already  forbidden  by  the  state 
and  provided  that  the  City  and  County  does  not  prohibit  any 


possession  of  handguns 
permit  issued  pursuant 
of  handguns  prohibited 


authorized  by 
to  state  law, 
by  the  state. 


state  law  or 
or  authorize 


authorized  by 
any  possession 


INTRODUCTION 


You  have  advised  this  office  that  legislation  has  been 
proposed  which  will  amend  the  San  Franc isdo  Police  Code  by  the 
addition  of  Article  32  (Section  3200  et  seq.)  thereto.   That 
Article,  to  be  known  as  The  Handgun  Control  Ordinance,  prohibits 
possession  of  handguns  within  the  city  and  county  (Section  3202) 
with  enumerated  exceptions  (Section  3205) .   The  ordinance 
establishes  a  "grace  period";  any  person  who  is  in  lawful 
possession  of  a  handgun  at  the  time  this  ordinance  goes  into 
effect  may  continue  to  possess  that  handgun  for  90  days  (Section 
3204).   A  person  may  voluntarily  deliver  a  handgun  to  the  police 
without  violating  the  ordinance  (Section  3207).   That  person  will 
not  be  required  to  show  identification,  be  photographed  or 
fingerprinted  or  furnish  any  information  to  the  police  (Section 
3209).   Unlawful  possession  is  a  misdemeanor,  punishable  by 
imprisonment  for  not  less  than  30  days  or  more  than  6  months 
(Section  3203) . 

While  this  office  has  read  the  proposed  ordinance,  it  has 
not  written  it.   Prior  to  approval  as  to  form,  we  need  to  review 
it  carefully  as  to  legal  sufficiency.   This  opinion  addresses 
only  the  three  issues  mentioned  below. 
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'^ou  have  asked  this  office  whether  the  City  and  County  of 
San  Francisco  may  enact  this  ordinance.   This  question  involves 
three  issues:   (1)   has  the  state  preempted  the  subject  of 
possession  of  handguns;  (2)  would  the  proposed  ordinance  conflict 
with  state  law;  (3)  would  the  proposed  ordinance  violate  any 
right  guaranteed  by  the  California  or  United  States 
Constitution?  While  the  resolution  of  these  issues  is  not  free 
from  doubt,  we  conclude  that  the  subject  of  possession  of 
handguns  has  not  been  preempted  by  state  law.   Insofar  as  the 
proposed  ordinance  does  not  prohibit  any  aspect  of  possession  of 
handguns  already  forbidden  by  state  law  and  provided  that  the 
proposed  ordinance  does  not  prohibit  any  possession  of  handguns 
authorized  by  state  law  or  authorized  by  permit  issued  pursuant 
to  state  law,  or  authorize  any  possession  of  handguns  prohibited 
by  state  law,  there  is  no  conflict.   Further,  we  conclude  that 
the  proposed  ordinance  passes  constitutional  muster.   Our 
analysis  follows. 

ANALYSIS 

Historical  Background 

The  prohibition  against  carrying  offensive  weapons  in 
public  places  goes  back  to  medieval  England.   "No  one  shall  come 
before  the  justices,  or  go,  or  ride  armed."  (Statute  of 
Northumberland,  1328,  2  Edw.  Ill,  c.3.)  This  statute  is  still  in 
force  in  England.   A  similar  prohibition  appeared  in  colonial 
Massachusetts  (Criminal  Code  of  the  Province  of  Mass.,  c.  18,  § 
6)  and  was  reenacted  after  the  American  Revolution  (2  Mass.  Laws, 
1780-1800,  §  653). 

Under  the  English  common  law,  it  was  a  misdemeanor  to  go 
armed  in  public  places  but  not  criminal  to  carry  a  concealed 
weapon.   Early  American  law  took  precisely  the  opposite  view. 
The  early  statutes  prohibited  concealed  rather  than  openly 
carried  weapons.   (Ky.  Acts  1812-1813,  c.  89;  Ind.  Laws  1819,  c. 
23;  Ark.  Rev.  Stat.  1837,  c.  44,  Div.  8,  Art.  I,  §  37). 

The  constitutionality  of  American  weapons  laws  has  been 
well-settled.   The  Second  Amendment  to  the  United  States 
Constitution  concerning  the  right  to  keep  and  bear  arms  has  been 
held  to  be  a  restriction  only  on  the  federal  government  and  not 
on  the  power  of  the  states.   (Presser  v.  Illinois  (1886)  116  U.S. 
252).   Similar  or  identical  provisions  in  numerous  state 
constitutions  have  been  repeatedly  held  to  confer  a  collective 
right  to  bear  arms  for  the  common  defense  and  not  an  individual 
right  to  bear  arms.   Such  constitutional  provisions  do  not 
prevent  a  state  from  regulating  an  individual  in  the  manufacture, 
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V 
transport,  sale,  possession  and  use  of  weapons  in  order  to 

preserve  the  peace  and  prevent  crime. 

See  Volume  22,  Number  6,  of  the  Reports  of  the  Assembly 
Interim  Committee  on  Criminal  Procedure  (1963-1965),  page  7,  2 
Appendix  of  the  Journal  of  the  Assembly  (1965  Reg.  Sess.), 
reproduced  from  the  Report  of  the  New  York  Joint  Legislative 
Committee  on  Firearms  and  Ammunition,  1962,  pp.  10-11.   We  shall 
see  that  California  law  governing  dangerous  weapons  has  followed 
the  historical  patterns  indicated  in  this  Report  by  focusing 
regulation  on  the  carrying  of  weapons  in  public  places  and 
particularly  on  the  carrying  of  concealed  weapons.   And  as 
indicated  by  this  Report,  the  constitutional  issue  is  perhaps 
most  easily  answered.   We  turn  to  this  issue  first. 

Constitutionality 

The  California  Constitution,  Article  I,  Section  1,  provides; 

All  people  are  by  nature  free  and  independent  and 
have  inalienable  rights.   Among  these  are 
enjoying  and  defending  life  and  liberty, 
acquiring,  possessing  and  protecting  property, 
and  pursuing  and  obtaining  safety,  happiness  and 
privacy. 

That  provision  is  said  to  create  a  right  to  self-defense,  and  the 
question  arises  whether  the  proposed  ordinance  violates  this 
right.   It  is  well-settled  that 

.  .  .  the  constitutional  guarantees  of  life, 
liberty  and  property  are  not  absolute  in  the 
individual,  but  are  always  circumscribed  by  the 
requirements  of  the  public  good. 

In  Re  Moffett  (1937)  19  Cal.App.2d  7,  14,  64  P . 2d  1190. 

.  .  .  [T]he  quarantees  of  section  1  cannot 
operate  as  a  curtailment  upon  the  basic  power  of 
the  Legislature  to  enact  reasonable  police 
regulations. 

Ikuta  V.  Ikuta  (1950)  97  Cal.App.2d  787,  789,  218  P. 2d  854.   And 

[ilt  is  long  since  settled  in  this  state  that 
regulation  of  firearms  is  a  proper  police 
function. 

Galvan  v.  Superior  Court  (1969)  70  Cal.2d  851,  866,  76  Cal.Rptr. 
642,  452  P. 2d  930. 
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%t   may  also  be  claimed  that  the  proposed  ordinance  violates 
various  guarantees  established  by  the  United  States 
Constitution.   In  the  recent  case  of  Quilici  v.  Village  of  Morton 
Grove,  the  United  States  District  Court  for  the  Northern  District 
of  Illinois  reviewed  and  rejected  various  federal  constitutional 
challenges  against  an  ordinance  substantially  similar  to  the  one 
proposed  here. 

The  first  challenge  was  based  on  the  Second  Amendment  to 
the  United  States  Constitution,  which  provides: 

A  well  regulated  Militia,  being  necessary  to  the 
security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  Arms,  shall  not  be  infringed. 

As  the  District  Court  explained,  at  page  24  of  its  slip 
opinion,  its  determination  of  this  challenge  was  controlled  by 
the  Presser  v.  Illinois  decision,  which  we  have  cited  supra  in 
this  opinion.   And,  the  Quilici  court  continued,  at  page  25  of 
its  slip  opinion,  Presser  held  that  the  Second  Amendment  was  not 
incorporated  into  the  Fourteenth  Amendment  and  so  did  not  serve 
as  a  check  on  the  power  of  the  state  legislatures  and  municipal 
councils.   The  District  Court  concluded  at  pages  29-30: 

Presser  directly  bears  on  the  issue  of  whether 
the  states  or  their  political  subdivisions  are 
limited  by  the  Second  Amendment,  and  it  is  still 
good  law.  .  .  .  Presser  controls  this  court  and, 
therefore,  requires  it  to  hold  that  the  Second 
Amendment  does  not  apply  to  the  states  and 
localities  and  so  is  not  infringed  by  the  Morton 
Grove  ordinance.   Numerous  state  and  lower 
federal  courts  who  [sic]  have  considered  this 
issue  agree  with  this  conclusion.   [Citations.] 

See  also  Galvan  v.  Superior  Court,  supra ,  866. 

Another  challenge  was  based  on  the  Ninth  Amendment,  which 
provides: 

The  enumeration  in  the  Constitution  of  certain 
rights  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people. 

It  was  claimed  that  among  the  rights  retained  by  the  people  was 
the  right  lo  self  defense  and  that  the  right  to  self  defense 
included  the  right  to  bear  arms.   The  District  Court  dismissed 
this  claim,  at  page  31  of  the  slip  opinion,  stating  that  the 
United  States  Supreme  Court  has  never  recognized  a  right  to  self 
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defense  or  a  right  to  carry  handguns  guaranteed,  directly  or  by 
implication,  under  the  Ninth  Amendment.   We  have  already  seen 
that  the  right  to  self  defense  found  in  the  California 
Constitution  is  not  absolute  and  may  be  circumscribed  by  a  proper 
exercise  of  the  police  power. 

A  third  challenge  to  the  Morton  Grove  ordinance  was  based 
on  the  Fifth  Amendment  prohibition  against  the  taking  of  private 
property  for  public  use  "without  just  compensation".   The 
District  Court  rejected  this  challenge,  stating  at  page  32  of  the 
slip  opinion: 

In  order  for  a  regulatory  taking  to  require 
compensation,  .  .  .  the  exercise  of  the  police 
power  must  result  in  the  destruction  of  the  use 
and  enjoyment  of  a  legitimate  private  property 
right.   Kaiser  Aetna  v.  United  States,  444  U.S. 
164  (1979);  Devines  v.  Maier,  No.  80-2315  (7th 
Cir.  November  23,  1981).   The  Morton  Grove 
ordinance  does  not  go  that  far.   The  geographic 
reach  of  the  ordinance  is  limited;  gun  owners  who 
wish  to  may  sell  or  otherwise  dispose  of  their 
handguns  outside  of  Morton  Grove.   See  Fresjian 
V.  Jefferson,  399  A. 2d  861  (D.C.  1979).   If 
handgun  owners  do  not  wish  to  sell  their  weapons, 
they  may  simply  register  and  store  them  at  a 
licensed  gun  club.   Finally,  the  ordinance  has  an 
exception  for  licensed  collectors,  for  whom 
neither  of  those  two  alternatives  may  be 
acceptable. 

The  Court's  reasoning  also  applies  to  the  ordinance  in  question 
here. 

Conflict  With,  Or  Preemption  By,  State  Law 

We  turn  now  to  a  more  difficult  discussion  of  whether  local 
legislation  regarding  possession  of  handguns  has  been  preempted 
by,  or  is  in  direct  conflict  with,  state  law  in  California.   The 
basic  law  is  set  forth  in  the  state  constitution. 

The  California  Constitution,  Article  XI,  Section  5, 
subdivision  (a)  provides  for  the  municipal  affairs  power: 

It  shall  be  competent  in  any  city  charter  to 
provide  th^t  the  city  governed  thereunder  may 
make  and  em  >rce  all  ordinances  and  regulations 
in  respect  to  municipal  affairs,  subject  only  to 
restrictions  and  limitations  provided  in  their 
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V  several  charters  and  in  respect  to  other  matters 

they  shall  be  subject  to  general  laws.   City 
charters  adopted  pursuant  to  this  Constitution 
shall  supersede  any  existing  charter,  and  with 
respect  to  municipal  affairs  shall  supersede  all 
laws  inconsistent  therewith. 

And  Article  XI,  Section  7  of  the  Constitution  provides  for  the 
police  power: 

A  county  or  city  may  make  and  enforce  within  its 
limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 

While  it  cannot  be  argued  that  the  regulation  of  firearms 
is  a  municipal  affair  within  the  meaning  of  Article  XI,  Section 
5,  subdivision  (a),  nonetheless  the  City  and  County  of  San 
Francisco  is  free,  under  the  police  power  authorized  by  Article 
XI,  Section  7,  to  make  and  enforce  its  own  ordinances  and 
regulations  regarding  firearms  if  the  state  has  not  preempted  the 
field  and  if  local  legislation  is  not  in  conflict  with  state 
law.   See  Long  Beach  Police  Officers  Assn.  v.  City  of  Long  Beach 
(1976)  61  Cal.App.3d  36  4,  371-372,  132  Cal.Rptr.  348. 

Hence  this  opinion  must  examine  the  question  of  preemption; 
if  there  is  no  preemption,  then  the  next  question  is  whether  the 
proposed  ordinance  would  conflict  with  any  state  law.   As  will  be 
seen  from  the  analysis,  these  two  questions  -  (1)  preemption  and 
(2)  conflict  -  are  addressed  together  in  the  cases  and  hence  will 
be  dealt  with  in  a  similar  fashion  in  this  opinion.   The 
authorities  in  California  clearly  establish  that  though  there  is 
a  plethora  of  state  statutes  regulating  weapons  and  though  the 
legislature  has  manifested  an  intent  to  preempt  some  aspects  of 
weapons  control,  the  legislature  has  never  fully  occupied  the 
field  to  the  exclusion  of  all  local  regulations. 

In  rejecting  claims  that  the  state  has  preempted  the  field 
(except  where  the  legislature  expressly  manifests  such  an 
intent),  the  courts  have  emphasized  that  conditions  vary  in  the 
different  localities  throughout  the  state.   What  may  be  workable 
in  Alpine  County  may  not  be  adaptable  or  practical  in  San 
Francisco. 

In  view  of  the  many  state  weapons  laws,  the  problem  of 
conflicts  with  state  law  is  more  complex.   Such  conflicts  can 
arise  where  (1)  the  local  ordiriance  regulates  or  proscribes  that 
which  the  state  law  regulates  or  proscribes  -  i.e.,  local  law 
"duplicates"  or  overlaps  state  law,  (2)  the  loc§l  law  proscribes 
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that  which  is  authorized  by  state  law,  and  (3)  the  local  law 
authorizes  that  which  the  state  has  proscribed  (this  eventuality 
is  mentioned  to  complete  the  paradigm  though  it  is  not  likely  to 
occur  in  our  context).   With  these  principles  in  mind,  we  proceed 
with  an  review  of  California  precedents. 

We  begin  with  the  case  of  People  v.  Commons  (1944)  64 
Cal.App.2d  Supp.  925.   A  Los  Angeles  ordinance  prohibited  persons 
from  having  in  their  possession,  in  any  automobile,  any  dangerous 
or  deadly  weapon,  defined  by  the  ordinance  to  include  any  firearm 
other  than  one  carried  pursuant  to  a  valid  permit,  issued  by  a 
duly  authorized  governmental  authority,  or  an  ordinary  rifle  or 
shotgun  lawfully  carried  for  purposes  of  hunting  or  other  lawful 
sport.   Commons  was  charged  with  violation  of  this  ordinance  by 
having  in  his  possession  in  an  automobile  a  revolver,  apparently 
not  concealed ,  without  a  valid  permit  issued  by  a  duly  authorized 
governmental  authority.   Commons  contended  that  the  ordinance  was 
invalid  because  it  was  in  conflict  with  the  state's  Dangerous 
Weapons  Control  Law  (Stats.  1923,  p.  695,  as  amended),  especially 
that  section  (now  Penal  Code  Section  12025)  which  provided  that 
it  was  unlawful  for  any  person  within  the  state  to  carry 
concealed  upon  the  person  or  within  any  vehicle  which  was  under 
his  direction  or  control  a  pistol,  revolver  or  any  other  firearm 
capable  of  being  concealed  upon  the  person  without  having  a 
license  to  carry  such  a  firearm.   The  Appellate  Department  of  the 
Superior  Court  analyzed  the  problem  as  follows,  at  929-932: 

There  are  several  modes  by  which  a  local 
ordinance  may  come  into  conflict  with  a  state 
law.   First,  the  ordinance  may  prohibit  the  same 
acts  which  are  forbidden  by  the  state  law,  in 
which  case  the  ordinance  is  void  to  the  extent 
that  it  duplicates  the  state  enactment. 
[Citations.]   It  is  obvious  here  that  the 
provisions  ...  of  the  Los  Angeles  Municipal 
Code,  and  those  of  .  .  .  the  state  law,  do 
overlap  to  some  extent,  when  applied  to  the 
subject  matter  of  this  case.   Both  have  the 
effect  of  prohibiting  the  concealed  carrying  in 
an  automobile  of  revolvers  such  as  defendant 
had.   But  the  complaint  here  does  not  allege  that 
the  weapon  was  concealed,  and  hence  no  violation 
of  the  state  law  or  of  the  part  of  the  ordinance 
which  overlaps  and  so  directly  conflicts  with  it 
is  charged. 

Second,  a  conflict  may  exist  I  >;ween  law  and 
ordinance  because  one  prohibits  what  the  other 
authorizes.   [Citations.]   It  is  claimed  that  a 
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^•^  conflict  of  this  sort  exists  here  because  of  the 
respective  exceptions  contained  in  law  and 
ordinance,  which  are  not  identical.   But,  except 
as  hereinafter  stated,  neither  law  nor  ordinance 
contains  any  provision  in  any  way  authorizing  or 
declaring  lawful  the  acts  which  are  specified  in 
any  exception  thereto.   As  to  such  acts,  the 
situation  is  simply  that  they  are  not  prohibited 
by  the  enactment  containing  the  exception. 
Consequently,  a  prohibition  of  such  excepted  acts 
contained  in  the  other  enactment  does  not 
conflict  with  the  enactment  in  which  the 
exception  appears.   This  statement  must  be 
qualified  with  respect  to  firearms  for  carrying 
which  a  license  is  obtained  under  section  8  of 
the  state  law,  for  that  law  does  authorize  the 
carrying  of  firearms  under  such  licenses.   But 
the  ordinance  excepts  from  its  prohibitions  .  .  . 
firearms  "carried  pursuant  to  a  valid  permit 
issued  by  a  duly  authorized  governmental 
authority."   Hence,  there  is  no  conflict  between 
the  law  and  the  ordinance  in  this  matter. 

Third,  a  state  law  may  fully  occupy  a  particular 
field  of  legislation  so  that  there  is  no  room  for 
local  regulation,  in  which  case  a  local  ordinance 
attempting  to  impose  any  additional  regulation  in 
that  field  will  be  regarded  as  conflicting  with 
the  state  law,  and  for  that  reason  void,  even 
though  the  particular  regulation  set  forth  in  the 
ordinance  does  not  directly  duplicate  or 
otherwise  directly  conflict  with  any  express 
provision  of  the  state  law.   [Citations.] 
"Whether  the  legislature  has  undertaken  to  occupy 
exclusively  a  given  field  of  legislation  is  to  be 
determined  in  every  case  upon  an  analysis  of  the 
statute  and  of  the  facts  and  circumstances  upon 
which  it  was  intended  to  operate."   [Citations.] 
In  the  present  case,  the  state  law  contains  no 
declaration,  either  by  way  of  disclaimer  of  an 
intent  to  occupy  the  whole  field  .  .  .  or  by  way 
of  expression  of  such  intent  ....   The  mere 
fact  that  a  state  law  contains  detailed  and 
comprehensive  regulations  of  a  subject  does  not, 
of  itself,  establish  the  intent  of  the 
Legislature  to  occupy  the  entire  fielu  to  the 
exclusion  of  local  legislation.   [Citat.ons.] 
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^.^  On  an  analyis  of  the  state  law  here  in  question, 
we  find  no  indication  of  an  intent  to  occupy  the 
whole  field.   It  is  almost  wholly  concerned  with 
the  carrying  of  weapons  concealed  upon  the 
person.   The  only  weapons  which  it  does  not 
expressly  characterize  as  capable  of  such 
concealment  are  those  mentioned  in  sections  1  and 
13,  and  they  are  such  as  are  usually  in  fact 
capable  thereof.   Section  2  prohibits  the 
carrying  by  some  persons  of  firearms  capable  of 
being  concealed  upon  the  person,  whether  actually 
so  concealed  or  not,  but  this  prohibition  is 
limited  to  classes  of  persons  constituting  but  a 
small  portion  of  the  entire  population  of  the 
state.   Sections  3  and  4  seek  to  discourage  those 
committing  felonies  from  carrying  certain 
weapons,  whether  concealed  or  not,  by  imposing 
greater  punishment  on  them  and  denying  them 
probation  if  they  do  so.   But  the  main  impact  of 
this  statute  upon  the  general  public  is  by 
section  5,  to  which  also  defendant  attributes  the 
conflict  claimed  to  exist  between  law  and 
ordinance,  and  that  section  deals  only  with  the 
concealed  carrying  of  the  weapons  described  in 
it.   The  same  is  true  of  section  1  insofar  as  it 
relates  to  dirks,  daggers,  and  certain  explosive 
substances.   Thus  the  state  law  leaves 
unregulated  the  carrying  of  firearms,  dirks, 
daggers,  and  certain  explosive  substances  by  the 
general  public,  if  they  are  not  concealed  upon 
the  person.   The  act  contains  no  provision  .  .  . 
amounting  to  an  affirmative  permission  of  acts 
not  prohibited;  nor  can  the  mere  lack  of  a 
prohibition  of  such  acts  be  construed  as  a 
permission  thereof.   [Citations.] 

Defendant  presses  upon  us  the  argument  that  there 
is  need  for  uniform  regulation  of  this  subject 
throughout  the  state,  contending  that  persons 
traveling  from  one  part  of  the  state  to  another 
and  carrying  firearms  with  them  may  be  much 
harassed  and  hampered  in  the  bearing  of  arms,  if 
they  may  find  differing  local  regulations  in  each 
community  through  which  they  pass  ....   But 
.  .  the  need  for  the  regulation  or  prohibition  of 
the  carrying  of  deadly  weapons,  even  though  nov 
concealed,  may  be  much  greater  in  large  cities, 
where  multitudes  of  people  congregate,  than  in 
the  country  districts  or  thinly  settled 
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Y  communities,  where  there  is  less  opportunity  and 
temptation  to  commit  crimes  of  violence  for  which 
such  weapons  may  be  used.   "The  state  in  its  laws 
deals  with  all  of  its  territory  and  all  of  its 
people.   The  exactions  which  it  prescribes 
operate  (except  in  municipal  affairs)  upon  the 
people  of  the  state,  urban  and  rural,  but  it  may 
often,  and  does  often  happen  that  the 
requirements  which  the  state  sees  fit  to  impose 
may  not  be  adequate  to  meet  the  demands  of 
densely  populated  municipalities;  so  that  it 
becomes  proper  and  even  necessary  for 
municipalities  to  add  to  state  regulations 
provisions  adapted  to  their  special 
requirements."   [Citation.] 

We  have  quoted  the  Commons  opinion  extensively  because  it 
sets  forth  the  criteria  by  which  a  local  ordinance  regarding 
possession  of  handguns  must  be  judged  and  because  the  principles 
set  down  therein  remain  the  law  today.   The  opinion  emphasizes 
that  a  local  ordinance  will  be  deemed  invalid  insofar  as  it 
duplicates  state  law.   Thus,  our  proposed  ordinance,  like  the  Los 
Angeles  ordinance,  would  overlap  and  hence  directly  conflict  with 
Penal  Code  Section  120  25  in  that  both  have  the  effect  of 
prohibiting  the  concealed  carrying  of  a  handgun  upon  the  person 
or  in  an  automobile  under  the  possessor's  control.   However,  our 
ordinance,  like  the  Los  Angeles  ordinance  upheld  in  Commons,  also 
prohibits  possession  of  handguns  under  circumstances  not 
regulated  by  state  law. 

The  court  emphasized  in  Commons  the  important  distinction 
between  an  exclusion  from  a  state  prohibition,  whereby  the  state 
leaves  unregulated  the  excluded  activity,  and  a  state 
authorization,  where  the  state  provides  for  the  issuance  of 
permits  to  carry  weapons.   In  the  latter  case,  the  state  law 
creates  a  right,  i.e.,  to  carry  a  gun  when  authorized  by  a  permit 
with  which  a  local  prohibition  would  conflict.   By  leaving 
unregulated  a  particular  activity,  the  state  is  creating  no  such 
right  and  hence  there  is  no  conflict  when  a  local  ordinance 
proscribes  that  which  the  state  legislature  chose  to  leave 
unregulated.   This  distinction  is  important  in  the  analysis  that 
follows. 

Thus,  in  Commons,  the  state  had  simply  left  unregulated 
possession  of  a  firearm  other  than  when  concealed  upon  the  person 
or  in  an  automobile  under  the  possessor's  direction  rr  ^^ontrol. 
Our  proposed  ordinance,  like  the  Los  Angeles  ordinance,  may 
regulate  possession  of  a  firearm  in  an  automobile  when  the  weapon 
is  not  concealed  or  the  possessor  is  a  guest.   On  the  other  hand, 
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the  Coupmons  opinion  recognized  that  persons  having  a  valid  permit 
for  carrying  a  concealable  firearm  have  a  right  which  the  Los 
Angeles  ordinance  recognized  by  way  of  exemption  from  its 
prohibitions.   So,  too,  must  our  proposed  ordinance  recognize 
this  right  by  way  of  exemption  from  its  prohibitions. 

The  Commons  opinion  states  that  a  conflict  may  also  exist 
by  virtue  of  the  fact  that  the  state  has  fully  occupied  the 
field.   Absent  an  express  intent  by  the  state  so  to  occupy  the 
field,  intent  may  be  nonetheless  implied.   The  opinion  concluded 
that  no  express  or  implied  intent  precluded  Los  Angeles  from 
enacting  an  ordinance  regarding  control  of  dangerous  weapons.   We 
shall  see  that  this  conclusion  holds  true  still.   Finally,  the 
Commons  opinion  expresses  a  theme  reiterated  by  the  courts  of 
this  state  -  i.e.,  that  state  preemption  of  the  control  of 
dangerous  weapons  is  not  favored,  and  the  failure  of  the  state  to 
preempt  is  in  accord  with  the  common  observation  that  local 
conditions  require  local  variations  on  gun  control. 

In  People  v.  Jenkins  (1962)  207  Cal.App.2d  Supp.  904,  24 
Cal.Rptr.  410,  defendant  was  riding  as  a  guest  in  an  automobile 
and  had  concealed  a  revolver  under  a  carpet  on  the  floor  of  the 
car;  he  did  not  have  a  valid  permit  to  carry  a  weapon  capable  of 
being  concealed  upon  the  person.   Jenkins  was  convicted  of 
violating  the  same  municipal  ordinance  tested  in  Commons  and,  on 
appeal,  he  raised  the  same  questions  of  direct  conflict  with 
state  law  and  of  state  preemption.   Following  Commons ,  the  court 
in  Jenkins  held  the  local  law  valid  insofar  as  this  conviction 
was  concerned.   Jenkins  could  not  have  been  charged  with 
violation  of  the  state  law  prohibiting  the  carrying  of  a  weapon 
concealed  upon  the  person  or  in  a  vehicle  under  the  person's 
direction  or  control  without  a  valid  permit  to  carry  a 
concealable  weapon  because  neither  had  defendant  concealed  the 
weapon  upon  his  person  nor  was  the  vehicle  under  his  direction  or 
control.   However,  he  was  properly  charged  under  local  law. 

The  state  legislature  certainly  had  notice  that  Los  Angeles 
had  imposed  further  restrictions  on  the  possession  of  firearms 
than  the  state  had  done  and  that  the  restrictions  had  been  upheld 
in  court.   See  Volume  22,  Number  6,  of  the  Reports  of  the 
Assembly  Interim  Committee  on  Criminal  Procedure  (1963-1965), 
supra,  page  18.  Summarizing  the  general  pattern  of  the  regulation 
and  control  of  firearms  in  California,  the  Report  stated: 

There  are  some  types  of  firearms  that  are 
generally  prohibited  in  California,  such  as 
sawed-off  shotguns.   Machine  guns  are  subject  to 
a  high  degree  of  control,  so  that  the  average 
person  must  have  a  license  to  possess  one  at  all. 
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^^     Conventional  pistols  and  revolvers  are  not 

subject  to  such  strict  controls,  and  rifles  and 
shotguns  are  subject  to  still  less  control.   As 
for  conventional  pistols  and  revolvers  - 
concealable  firearms  -  a  dealer  must  be  licensed, 
but  persons  other  than  dealers  can  make  casual 
sales  without  a  license.   There  are  restrictions 
on  the  sale  of  such  firearms  to  felons,  narcotic 
addicts,  mental  patients,  and  minors  under  18 
It  is  not  necessary  to  obtain  a  license  or  permit 
to  own  or  possess  such  a  firearm  but  some 
formalities,  such  as  a  delay  in  delivery,  are 
required  for  most  sales.   Generally,  a  license  is 
necessary  to  carry  such  a  firearm  concealed. 

There  are  restrictions  on  the  sale  of 
conventional  rifles  and  shotguns  to  minors  and 
mental  patients,  but  a  license  is  not  necessary 
to  sell  such  a  firearm,  or  to  own  or  possess 
one.   Although  "dealers"  in  concealable  firearms 
must  maintain  a  register  of  sales  and  report 
sales  to  law  enforcement  agencies,  this  is  not 
required  of  dealers  in  rifles  and  shotguns  (or  of 
nondealers  selling  concealable  firearms). 

There  are  numerous  provisions  prohibiting  the 
bringing  or  sending  of  firearms  into  correctional 
and  mental  institutions  and  possession  of 
firearms  therein  or  possession  in  other  specified 
places. 

There  are  numerous  provisions  that  penalize 
particular  acts  involving  firearms  that 
jeopardize  safety  and  provisions  that  impose 
increased  minimum  terms  or  restrict  probation  or 
other  benefits  where  another  act  is  committed,  or 
the  perpetrator  is  arrested,  while  armed  with  a 
firearm  (or  other  deadly  or  dangerous  weapon). 

It  should  be  noted  that  this  summary  deals  only 
with  state  law.   There  are  at  least  some 
ordinances  imposing  further  restrictions  on 
possession  of  firearms,  and  there  are  appellate 
department  decisions  upholding  such  ordinances 
against  the  contention  of  state  preemption 
(People  V.  Jenkins  .  .  .  People  v.  Commons 

•    •    •   }  • 

Nonetheless,  the  state  legislature  did  not  respond  to 
commons  and  Jenkins  by  expressing  its  intent  to  preempt  the 
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subjedt  of  possession  of  firearms.   Section  12025  has  remained 
unchanged  in  terms  of  legislative  intent  to  preempt,  although 
other  aspects  of  the  law  have  been  altered  by  amendment. 
Legislative  inaction  following  authoritative  interpretation  of 
legislative  intent  by  a  court  of  law  creates  a  presumption  of 
legislative  adoption,  acquiescence  or  ratification  of  that 
construction.   In  Re  Marriage  of  Skelley  (1976)  18  Cal.3d  365, 
369,  134  Cal.Rptr.  197,  556  P. 2d  297.   This  is  especially  true  if 
other  aspects  of  the  law  have  been  amended.   People  v.  Rogers 
(1971)  5  Cal.3d  129,  136,  95  Cal.Rptr.  601,  486  P. 2d  129. 

Indeed,  Volume  22,  Number  12,  of  the  Reports  of  the 
Assembly  Interim  Committee  on  Criminal  Procedure  (1965-1967) , 
pages  37-38,  2  Appendix  to  the  Journal  of  the  Assembly  (1967  Reg. 
Sess.)  found  that  confusion  reigned  on  the  question  of  state 
preemption  in  the  field  of  criminal  law  and  recommended  that  the 
state  legislature  define  the  areas  of  state  preemption  on  an 
area-by-area  basis.   That  Report  stated: 

The  problems  in  this  area  revolve  around  the 
concept  of  implied  preemption  under  which  the 
courts  may  find  a  legislative  intent  to  prohibit 
local  regulation  in  a  given  field  even  though 
there  is  no  direct  conflict  and  the  Legislature 
has  not  expressly  stated  an  intention  to  preempt 
or  occupy  the  field.  .  .  . 

The  committee  has  found  that  local  lawmaking 
bodies  and  their  legal  advisors  are  confused  by 
the  doctrine  of  preemption  by  implication.   They 
point  out  that  under  the  doctrine  they  are  unable 
to  determine  when  a  given  area  of  law  is  or  is 
not  preempted.   Therefore,  they  are  unable  to 
enact  legislation  with  any  assurance  that  it  will 
be  valid.  .  .  . 

We  are  convinced  that  it  is  the  Legislature's 
responsibility  to  determine  whether  an  area  of 
law  should  be  preempted  by  the  state  and  to  make 
that  determination  known  through  the  expression 
of  its  intent.   This  should  be  done  on  an  area  by 
area  approach  as  bills  in  various  areas  of  law 
are  presented  for  its  consideration.   We  believe 
that  there  is  no  satisfactory  way  to  achieve  an 
overall  solution  to  the  preemption  problem. 
Rather,  each  area  of  law  must  be  considered 
separately  in  light  of  the  factors  peculiar  to 
the  activity  involved  to  determine  whether  the 
state  should  preempt  the  field  to  the  exclusion 
of  local  regulation. 
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V. 

The  first  area  of  criminal  law  pertaining  to  concealable 
firearms  in  which  state  preemption  was  acknowledged  was  that  of 
licensing,  but  the  court  decision  establishing  that  area  of 
preemption  cast  doubt  on  another  area — that  of  the  registration 
of  concealable  firearms.   The  state  legislature  responded  by 
expressing  its  explicit  intent  to  preempt  both  areas.   The 
situation  began  in  1968,  when  San  Francisco  enacted  an  ordinance 
providing : 

(1)  It  shall  be  unlawful  for  any  person  within 
San  Francisco  to  own,  possess  or  control  an 
unregistered  firearm  (San  Francisco  Mun.  Code,  § 
610).   (2)  Any  person  temporarily  in  San 
Francisco  must  register  firearms  brought  with  him 
within  seven  days  after  arrival  (§  610.1).   (3) 
The  registration  application  shall  include  the 
name  and  address  of  the  owner,  and  a  description 
of  the  firearm;  the  registration  fee  shall  be 
$2.00  (§  610.2  (amended  August  7,  1968,  to  reduce 
the  fee  to  $1.00)).   (4)  The  chief  of  police  upon 
registering  a  firearm  shall  issue  a  certificate 
of  ownership,  which  shall  remain  valid  "until 
suspended,  revoked,  or  cancelled  by  the  Chief  of 
Police  for  cause  .  .  .  ."  (§  610.3.)   (5)  On 
transfer  of  firearm  ownership,  the  transferee 
must  apply  for  a  transfer  of  ownership  (§610.4). 
(6)  The  penalty  for  violation  of  the  law  is  a 
fine  of  $500  or  6  months  in  jail  or  both 
(§610.5).   (7)  The  clauses  are  severable  (§ 
610.8) . 

Galvan,  a  resident,  taxpayer  and  firearms  owner  in  San  Francisco, 
sought  a  writ  of  mandamus  to  compel  the  Superior  Court  to  grant 
an  injunction  restraining  the  city  and  county  from  enforcing  its 
ordinance.   In  Galvan  v.  Superior  Court,  supra,  petitioner 
contended,  first,  that  the  ordinance  was  void  because  it  directly 
conflicted  with  Penal  Code  Section  12026,  which  then  provided  and 
still  provides  as  follows: 

Section  12025  [prohibiting  the  carrying  of 
concealed  weapons]  shall  not  be  construed  to 
prohibit  any  citizen  of  the  United  States  over 
the  age  of  18  years  who  resides  or  is  temporarily 
within  this  State,  and  who  is  not  within  the 
excepted  classes  prescribed  by  Section  12021 
[prohibiting  concealable  firearms  to  aliens, 
former  felons,  or  narcotic  addicts],  from  owning. 
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■t      possessing,  or  keeping  within  his  place  of 

residence  or  place  of  business  any  pistol, 
revolver,  or  other  firearm  capable  of  being 
concealed  upon  the  person,  and  no  permit  or 
license  to  purchase,  own,  possess,  or  keep  any 
such  firearm  at  his  place  of  residence  or  place 
of  business  shall  be  required  of  him. 

The  California  Supreme  Court,  however,  noted  that  the 
language  and  legislative  history  of  the  state's  Dangerous  Weapons 
Control  Law  revealed  a  distinction  between  registration  and 
licensing.   While  the  Court  detected  an  intent  to  preempt  the 
subject  of  licensing,  it  found  no  similar  intent  to  preempt  the 
subject  of  registration.   Therefore,  Section  12026,  in  referring 
to  a  permit  or  license,  did  not  prevent  San  Francisco  from 
enacting  a  law  regarding  registration. 

Next,  Galvan  argued  that,  even  if  the  ordinance  did  not 
directly  conflict  with  any  state  statute,  the  local  law  was  void 
because  the  state  had  preempted  the  entire  broad  field  of  weapons 
control.   The  court  conceded  that  numerous  state  statutes  related 
to  weapons,  but  noted  that  the  test  for  preemption  was  not 
quantitative.   The  sheer  volume  of  state  statutes  did  not 
indicate  preemption.   Id.,  861-862.   Nor  did  statutes  unified  by 
a  single  common  noun  denote  preemption.   I^. ,  862. 

Rather,  the  California  Supreme  Court  adopted  the  test  for 
preemption  set  forth  in  In  Re  Hubbard  (1964)  62  Cal.2d  119,  128, 
41  Cal.Rptr.  393,  396  P. 2d  809: 

(1)  the  subject  matter  has  been  so  fully  and 
completely  covered  by  general  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter 
of  state  concern;  (2)  the  subject  matter  has  been 
partially  covered  by  general  law  couched  in  terms 
as  to  indicate  clearly  that  a  paramount  state 
concern  will  not  tolerate  further  or  additional 
local  action;  or  (3)  the  subject  matter  has  been 
partially  covered  by  general  law,  and  the  subject 
is  of  such  a  nature  that  the  adverse  effect  of  a 
local  ordinance  on  the  transient  citizens  of  the 
state  outweighs  the  possible  benefit  to  the 
municipality. 

The  court  failed  to  find  state  preemption  under  any  of  the 
abc ve  tests. 

After  the  Galvan  decision,  the  state  legislature  enacted 
former  Government  Code  Section  9169.   That  Section  provided: 
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>. 

V^  It  IS  the  intention  of  the  Legislature  to  occupy 

the  whole  field  of  regulation  of  the  registration 
or  licensing  of  commercially  manufactured 
firearms  as  encompassed  by  the  provisions  of  the 
Penal  Code,  and  such  provisions  shall  be 
exclusive  of  all  local  regulations,  relating  to 
registration  or  licensing  of  commercially 
manufactured  firearms,  by  any  political 
subdivision  as  defined  in  Section  1721  of  the 
Labor  Code. 

The  significance  of  former  Government  Code  Section  9169, 
which  now  appears  as  Government  Code  Section  53071,  in  regard  to 
state  preemption,  was  recognized  by  the  Court  of  Appeal  in  Olsen 
v.  McGillicuddy  (1971)  15  Cal.App.3d  897,  93  Cal.Rptr.  530. 
Petaluma  had  an  ordinance  which  provided  in  part  as  follows: 

Section  16.26.   Firing  and  Possession  of  Guns  and 
Firearms  Unlawful  in  Certain  Places.   Except  as 
otherwise  provided  in  this  Chapter  no  person 
shall  have  in  his  possession  within  this  City, 
and  no  person  shall  fire  or  discharge,  or  cause 
to  be  fired  or  discharged  within  this  City,  nor 
shall  any  parent,  guardian  or  person  having  the 
care,  custody  or  control  of  any  minor  permit  such 
minor  to  have  in  his  possession  within  this  City, 
or  to  fire  or  discharge  or  cause  to  be  fired  or 
discharged  within  the  City,  any  firearm,  ...  or 
explosive  of  similar  nature,  rifle,  air  rifle, 
airgun,  BB  gun  or  pellet  gun  or  any  instrument  of 
any  kind  character  or  description  which  throws  or 
projects  bullets  or  missiles  of  any  kind  to  any 
distance  by  means  of  elastic  force,  air  or  any 
explosive  substance,  all  referred  to  in  this 
Section  as  "firearms".   (Italics  added.) 

The  suit  arose  when  plaintiff,  a  minor,  was  injured  by  a  BB  gun 
owned  by  defendant,  also  a  minor,  whose  parents  had  given  him  the 
gun  and  permitted  him  to  use  it.   It  was  claimed  that  the 
parents,  also  named  as  defendants,  had  violated  the  local 
ordinance  and  that  the  violation  established  negligence  per  se . 
The  trial  court  refused  to  admit  the  Petaluma  ordinance  into 
evidence,  excluding  it  on  the  ground  that  the  subject  was 
preempted  by  state  law  and  the  ordinance  was  therefore  invalid. 
The  Court  of  Appeal  held  that  this  ruling  was  erroneous. 

The  Cou  t  reasoned  thus,  at  15  Cal.App.3d  901-902: 

While  numerous  sections  of  our  Penal  Code  deal 
with  the  regulation  of  the  sale  of  fire'arms  and 
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|^>   prohibit  the  possession  of  firearms  by  persons 
generally  and  by  minors,  none  is  applicable 
here.   Those  dealing  with  a  person  furnishing 
firearms  to  minors  refer  to  firearms  furnished 
without  the  permission  of  their  parents.   Here 
defendants  gave  the  BB  gun  to  their  minor  son  and 
permitted  him  to  use  it.   The  question  before  us 
is  narrowed  to  whether  the  state  has  so 
completely  covered  the  subject  of  firearms 
generally  that  it  has  become  exclusively  a  matter 
of  state  concern.   [Citation.] 

*  *  * 

Respondent  has  listed  some  32  state  statutes 
dealing  with  firearms  covering  such  subjects  as 
firearms  in  assaults,  government  offices,  in 
airplanes,  the  use  of  guns  in  a  threatening 
manner,  bringing  firearms  into  prisons, 
concealable  firearms,  etc.   Despite  the  wide 
coverage  by  the  state  on  the  subject  of  firearms, 
it  does  not  follow  that  the  state  wished  to 
exclude  regulations  by  a  municipality  which 
considered  more  stringent  regulation  necessary  in 
its  particular  community. 

In  Galvan  v.  Superior  Court,  supra,  70  Cal.2d 
851,  864,  the  court  said:   "That  problems  with 
firearms  are  likely  to  require  different 
treatment  in  San  Francisco  County  than  in  Mono 
County  should  require  no  elaborate  citation  of 
authority.   Such  differences  were  recognized  in 
People  V.  Jenkins,  supra,  207  Cal.App.2d  Sunp. 
904,  907  [24  Cal.Rptr.  410],  People  v.  Commons, 
s^Pra,  64  Cal.App.2d  Supp.  925,  932  [148  P. 2d 
724]  .  .  .,  and  in  Gleason  v.  Municipal  Court, 
226  Cal.App.2d  58  4,  587  [38  Cal.Rptr.  226].   The 
need  for  differential  treatment  of  firearms  was 
also  recognized  by  the  Legislature  in  section 
25840  of  the  Government  Code,  which,  as  noted, 
authorizes  counties  to  'prohibit  and  prevent  the 
•   unnecessary.  .  .  discharge  of  firearms.  .  .  .'" 
(See  also  In  re  Hoffman,  155  Cal.  114  [99  P. 
517].) 

Following  Galvan,  the  Legislature  in  1969  enacted 
Government  Co-  e  section  9169  and  made  clear  its 
intent  "to  occupy  the  whole  field  of  regulation 
of  the  registration  or  licensing  of  .  .  . 
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h       firearms.  ..."   (Italics  added.)   Despite  the 
*»  opportunity  to  include  an  expression  of  intent  to 
occupy  the  entire  field  of  firearms,  the 
legislative  intent  was  limited  to  registration 
and  licensing.   We  infer  from  this  limitation 
that  the  Legislature  did  not  intend  to  exclude 
municipalities  from  enacting  further  legislation 
concerning  the  use  of  firearms. 

It  also  does  not  appear  that  the  adverse  effect 
of  a  local  ordinance  on  transient  citizens  of  the 
state  outweighs  the  possible  benefit  to  the 
municipality.  [Citation.]   The  Petaluma  ordinance 
would  not  unduly  burden  transient  minors  when 
compared  to  the  local  interest  and  desired  safety 
of  all  minors. 

We  have  concluded,  therefore,  that  the 
Legislature  has  not  preempted  the  subject  of  the 
regulation  of  the  use  of  BB  guns  by  minors  either 
directly  or  by  implication. 

The  California  Court  of  Appeal,  in  Sippel  v.  Nelder  (1972) 
24  Cal.App.3d  173,  101  Cal.Rptr.  89,  commented,  at  24  Cal.App.3d 
177: 

With  the  enactment  of  Government  Code,  section 
9169,  the  Legislature  resolved  any  possible  doubt 
as  to  its  intent  to  fully  occupy  the  field  of 
firearm  control,  both  in  terms  of  registration 
and  licensing. 

In  that  case,  plaintiff  -  an  adult  citizen  who  had  never  been 
convicted  of  a  felony  and  had  never  been  a  narcotics  addict  - 
attempted  to  purchase  a  concealable  firearm,  to  be  kept  at  his 
residence,  from  a  San  Francisco  pawnshop.   He  was  advised  that  he 
was  required,  by  local  law,  to  obtain  a  permit  from  the  police 
department  authorizing  the  purchase  of  such  firearm.   Plaintiff's 
permit  application  was  denied,  and  he  subsequently  initiated  a 
writ  proceeding  to  test  whether  San  Francisco  could  lawfully 
require  a  permit  to  purchase  a  concealable  firearm.   The  Court 
held  that  the  City  could  not  lawfully  require  the  permit  because 
the  state  had  preempted  the  subject  of  licensing,  basing  its 
decision  not  only  on  Government  Code  Section  9169  but  also  on 
Penal  Code  Section  12026. 

As  the  Olsen  decision  poi   ed  out,  the  state  legislature 
had  the  opportunity,  in  responding  to  Galvan,  to  express  an 
intent  to  occupy  the  entire  field  of  firearms.   Instead,  the 
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legisiature  limited  its  expression  of  intent  to  occupy  only  in 
regardV'to  registration  and  licensing.   The  Sippel  decision  also 
noted  the  limited  intent  of  the  legislature. 

The  situation  in  regard  to  preemption  has  not  changed  since 
Sippel.   On  August  5,  1980,  the  Legislative  Counsel  of  California 
issued  Opinion  14020.   There  it  concluded  that  the  state  had 
preempted  control  of  registration  and  licensing  of  commercially 
manufactured  firearms,  but  declined  to  preempt  control  of  the 
discharge  or  use  of  firearms.   See  Opinion,  p.  9.   The 
Legislative  Counsel  looked  to  Government  Code  Section  53071, 
Olsen  and  Sippel  as  support  for  his  conclusion  regarding 
registration  and  licensing  and  to  Government  Code  Section  25480 
and  Long  Beach  Police  Officers  Assn.  v.  City  of  Long  Beach, 
supra ,  to  support  his  conclusion  regarding  discharge  and  use. 
And  the  Opinion  continued,  at  p.  9: 

Other  aspects  of  regulation.  .  .  [have]  not  been 
the  subject  of  any  statute  or  court  cases,  and 
therefore  we  think  there  is  a  basis  for  a  court 
to  hold  that  such  subjects  are  not  preempted. 

There  can  be  no  doubt  that  the  state  has  enacted  a  large 
number  of  weapons  laws  unified  by  the  noun  "possession".   Some 
laws  prohibit  possession  of  certain  weapons  by  anyone,  other  laws 
prohibit  certain  classes  of  persons  from  possessing  weapons, 
while  still  other  laws  prohibit  possession  of  weapons  in  certain 
situations.   Some  examples  of  each  type  of  law  may  be  found  in  In 
Re  Martinez  (1978)  86  Cal.App.3d  577,  581,  150  Cal.Rptr.  366. 
But  there  is  no  statute  which  expressly  states  that  possession  of 
handguns  is  exclusively  a  matter  of  state  concern,  precluding  any 
local  legislation,  nor  may  any  reasonable  implication  be  drawn 
from  the  scheme  of  state  laws  that  preemption  was  intended  by  the 
legislature . 

Indeed,  preemption  by  implication  in  the  context  of  weapons 
control  legislation  is  disfavored  because  both  the  state 
legislature  and  the  courts  have  recognized  that  problems  with 
firearms  are  likely  to  require  different  treatment  in  different 
localities.   Therefore,  it  will  not  be  presumed  that  the  state 
wishes  to  preclude  a  locality  from  adopting  more  stringent 
firearms  regulation  than  the  state  prescribes  when  the  local 
government  considers  such  a  measure  necessary  in  its  particular 
community. 

To  summarize,  we  advise  that  possession  of  handguns  is  not 
a  subject  which  the  state  has  fully  occu-  ied,  either  directly  or 
by  implication.   If,  in  the  judgment  of  the  Board  of  Supervisors, 
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circuniptances  in  San  Francisco  warrant  more  stringent  legislation 
on  the 'subject ,  local  legislation  is  not  precluded. 

Although  local  legislation  is  permissible,  it  may  not 
conflict  with  existing  state  law  by  prohibiting  aspects  of 
possession  of  handguns  which  state  statutes  have  already 
forbidden,  by  prohibiting  aspects  of  handgun  possession  which 
state  statutes  authorize,  or  by  authorizing  aspects  of  the 
possession  of  handguns  which  state  statutes  prohibit.   Among  the 
provisions  of  the  Dangerous  Weapons  Control  Law  (California  Penal 
Code  Section  12000  et  seq.)  is  Section  12025,  which  provides  in 
relevant  part: 

(a)  Except  as  otherwise  provided  in  this 
chapter,  any  person  who  carries  concealed  within 
any  vehicle  which  is  under  his  control  or 
direction  any  pistol,  revolver,  or  other  firearm 
capable  of  being  concealed  upon  the  person 
without  having  a  license  to  carry  such  firearm  as 
provided  in  this  chapter  is  guilty  of  a 
misdemeanor.  .  .  . 

(b)  Any  person  who  carries  concealed  upon  his 
person  any  pistol,  revolver,  or  other  firearm 
capable  of  being  concealed  upon  the  person 
without  having  a  license  to  carry  such  firearm  as 
provided  in  this  chapter  is  guilty  of  a 
misdemeanor.  .  .  . 

We  have  already  indicated  that,  like  the  Los  Angeles  ordinance  at 
issue  in  Commons,  supra,  and  Jenkins,  supra,  our  proposed 
ordinance  overlaps  and  so  directly  conflicts  with  Section  12025. 
That  is,  both  our  proposed  ordinance  and  Section  12025  have  the 
effect  of  prohibiting  the  concealed  carrying  of  a  handgun  upon 
the  person  or  in  a  vehicle  under  the  possessor's  direction  or 
control.   That  Section  is  followed  by  Section  12026,  which  we 
quoted  in  our  discussion  of  Galvan,  supra. 

Read  together,  these  statutes  manifest  three  legislative 
objectives:  (1)  to  proscribe  possession  of  a  concealed  weapon 
upon  the  person  or  in  a  vehicle  under  the  possessor's  direction 
or  control,  when  the  possessor  has  no  permit  to  carry  a 
concealable  weapon,  (2)  to  exclude  from  that  proscription  and 
leave  unregulated  at  the  state  level  possession  of  a  concealable 
weapon  in  a  place  of  residence  or  business,  and  (3)  "-o  prohibit 
local  governments  from  requiring  a  license  to  pc^-ess  a 
concealable  weapon  in  a  place  of  residence  or  bus  .ess. 
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ySection  12026  must  be  read  both  as  a  limitation  on  the 
constrfiction  of  Section  12025  and  as  a  prohibition  against 
requiring  a  license  for  possession  of  a  handgun  within  a  place  of 
residence  or  business,  and  nothing  more.   See  Galvan  v.  Superior 
Court,  supra,  856,  in  which  Section  12026  was  viewed  as  evidence 
of  the  state's  intent  to  preempt  the  subject  of  licensing  but  not 
of  registration;   see  also  Sippel  v.  Nelder,  supra,  177,  holding 
that  San  Francisco  may  not  require  a  permit  to  purchase  a 
concealable  firearm  to  be  kept  at  home,  not  only  because  of  the 
express  intent  of  the  state  to  preempt  the  subject  of  licensing 
in  Government  Code  Section  9169,  but  also  because  of  conflict 
with  the  licensing  prohibition  in  Penal  Code  Section  12026. 

But  does  Section  12026  create  an  absolute  right  on  the  part 
of  adult  citizens  who  are  neither  convicted  felons  nor  drug 
addicts  to  possess  handguns  in  their  places  of  residence  or 
business,  so  that  the  City  may  not  enact  a  law  which  prohibits 
them  from  possession?   If  the  state  legislature  intended  to 
create  such  a  right,  it  could  have  done  so  in  forthright 
language.   For  example,  th^  law  might  read:   Adult  citizens  who 
are  neither  convicted  felons  nor  drug  addicts  have  the  right  to 
possess  firearms  in  their  places  of  residence  and  business,  and 
the  exercise  of  that  right  may  not  be  prohibited  or  made 
conditional  upon  the  acquisition  of  a  permit  or  license  of  any 
kind.   However,  the  legislature  did  not  adopt  such  a  provision. 

As  the  court  indicated  in  Commons,  supra,  the  prohibition 
against  requiring  a  permit  or  license  for  possession  of  a 
concealable  weapon  when  in  the  home  or  place  of  business  may  not 
be  construed  as  permission  for  or  affirmative  authorization  of 
such  possession.   Rather  the  legislature  merely  chose  to  leave 
the  matter  unregulated.   Therefore,  a  local  ordinance  prohibiting 
possession  of  handguns,  including  possession  in  homes  and  places 
of  business,  would  not  conflict  with  state  law. 

Opinion  67-4A  of  this  office  addressed  the  question  whether 
a  permit  to  carry  a  concealed  firearm,  which  was  issued  in  San 
Francisco,  was  valid  throughout  the  state.   Based  on  People  v. 
Bass  (1963)  225  Cal.App.2d  Supp.  777,  33  Cal.Rptr.  365,  and  the 
Dangerous  Weapons  Control  Law  itself,  that  Opinion  concluded  that 
a  permit  issued  in  this  jurisdiction  is  good  throughout 
California.   However,  the  Opinion  then,  in  dictum,  misread  Bass 
to  support  the  proposition  that  the  state  had  preempted  the  field 
of  regulation  of  dangerous  weapons.   Insofar  as  Opinion  67-4A 
thus  concludes,  it  is  overruled. 
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CONCLUSION 
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which  the  state  prohibits 
no  rights  guaranteed  by  e 
constitution.  In  examini 
observation  on  the  partic 
but  rather  confine  oursel 
vis-a-vis  the  power  of  th 
guaranteed  them  by  the  co 


that  the  City  and  County  of  San 
dinance  regulating  the  possession  of 
as  not  been  preempted  by  state  law,  nor 
h  state  law  insofar  as  the  proposed 
ate  any  state  statute  regarding 
hat  the  proposed  ordinance  does  not 
uthorized  by  state  law  or  authorize  that 

Further,  such  an  ordinance  violates 
ither  the  state  or  the  federal 
ng  this  question,  however,  we  make  no 
ular  contents  of  the  proposed  ordinance, 
ves  to  the  basic  question  of  local  power 
e  state  and  the  rights  of  the  people 
nstitutions  under  which  we  operate. 


Respectfully  submitted. 


GEORGE  AGNOST 
Ci 


City  Attorney 

^urk  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT; 


REQUESTED    BY: 


PREPARED    BY: 


•^      OPINION    82-9 

Residence,    for    Purposes   of   Voter's   Affidavit   of 
Registration 


Jay   Patterson 
Registrar   of  Voters 

Burk   E.    Delventhal 
Deputy  City  Attorney 
Elizabeth   M.    Katz 
Legal    Assistant 

QUESTION    PRESENTED 


.DOCUMENTS  DEPT. 

SAfJ  rRANCUUO 
PUrUC  LIBRARY 


May    the   Registrar   of   Voters   accept   a   voter's   affidavit   of 
registration   which   gives   as    the   voter's    residence   a  public  office 
building? 


No, 


CONCLUSION 


INTRODUCTION 


You  have  furnished  this  office  with  a  copy  of  a  voter's 
affidavit  of  registration  which  gives  as  the  voter's  residence 
"450  Golden  Gate  Avenue,  c/o  Judge  Conti."   You  ask  whether  you 
may  accept  the  affidavit  as  submitted.   This  office  has  concluded 
that  you  may  not  do  so.   Our  analysis  follows. 

ANALYSIS 

Elections  Code  Section  500  provides,  in  pertinent  part: 

The  affidavit  of  registration  shall  show: 


(c)    Affiant's   place  of    residence,    and 
residence    telephone    number,    if    furnished.      No 
person   shall   be   denied    the    right    to    register 
because   of   his    or    her    failure    to    furnish   a 
telephone    number,    and    shall   be   so   advised   on   the 
voter    registration   card. 
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And  Elections  Code  Section  503  provides,  in  pertinent  part: 

(a)  Except  as  provided  in  subdivisions  (c) 
and  (d) ,  the  affidavit  of  registration  shall  show 
all  the  facts  required  to  be  stated. 


(c)  If  the  affidavit  does  not  contain  all  of 
the  information  required,  and  the  county  clerk  is 
not  able  to  collect  the  missing  information  by 
telephone,  but  the  mailing  address  of  the  affiant 
is  legible,  the  county  clerk  shall  inform  the 
affiant  of  the  reason  for  rejection  and  shall 
send  to  the  affiant  a  new  voter  registration  card. 

(d)  If  the  affidavit  fails  to  state  the 
affiant's  occupation  as  prescribed  in  subdivision 
(h)  of  Section  500,  it  shall  be  presumed  that  the 
affiant  is  unemployed  or  has  no  occupation,  and 
such  missing  information  shall  not  affect  the 
validity  of  the  affidavit. 

In  Pohlmann  v.  Patty  (1917)  33  Cal.App.  390,  392,  165 
P.  447,  the  Court  of  Appeal  stated  that  a  registrar  has  a  duty  to 
review  affidavits  of  registration  and  determine  that  they  are 
sufficient;  it  is  his  duty  to  refuse  to  receive  a  defective 
affidavit  or  to  cancel  it  if  subsequent  facts  so  require.   See 
also  Pierce  v.  Superior  Court  (1934)  1  Cal.2d  759,  774,  37  P. 2d 
453. 

Now  it  may  be  argued  that  the  affidavit  is  not  required  to 
show  the  voter's  residence  and  so  failure  to  show  any  residence 
or  an  improper  residence  is  not  reason  for  the  registrar  to 
exercise  his  duty  to  reject  an  insufficient  affidavit.   This 
argument  cannot  prevail.   Under  the  rule  expressio  unius  est 
exclusio  alterius,  if  a  statute  contains  express  exceptions,  it 
will  be  presumed  that  no  other  exceptions  were  intended.   People 
ex  rel.  Cranston  v.  Bonelli  (1971)  15  Cal.App. 3d  129,  135,  92 
Cal.Rptr.  828;  Fogarty  v.  Superior  Court  (1981)  117  Cal.App. 3d 
316,  320,  172  Cal.Rptr.  594.   Elections  Code  Section  500  provides 
that  the  affidavit  of  registration  shall  show  a  place  of 
residence,  but  expressly  states  that  the  right  to  register  shall 
not  be  denied  if  a  residence  telephone  number  is  not  furnished. 
It  must  be  presumed  that  the  right  to  register  shall  be  denied  if 
affiant  fails  to  furnish  a  place  of  residence.   Elections  Code 
Section  503,  subdivision  (d)  also  contains  an  express  exception 
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to  the  information  necessary  for  a  sufficient  affidavit  of 
registration  -  that  is,  the  statement  of  occupation.   But  nowhere 
does  the  Elections  Code  expressly  exempt  the  statement  of 
residence  as  a  necessary  part  of  the  affidavit  of  registration, 
and,  in  view  of  the  express  exemptions  which  the  Code  does 
contain,  such  an  exemption  cannot  be  presumed. 

We 


have  established  that  the  registrar  has  a  duty  to  pass 

_^„..  sufficiency  of  an  affidavit  of  registration  and  to 

reject  it  if  it  is  insufficient.   And  we  have  established  that  an 
affidavit  must  contain  a  statement  of  residence.   Next  we  must 
determine  what  constitutes  a  statement  of  residence  for  the 
purpose  of  this  affidavit. 

.  .  .  " [R] esidence"  for  the  purpose  of 
registration  and  voting  .  .  .  means  legal 
residence  or  domicile. 

Perham  v.  City  of  Los  Altos  (1961)  190  Cal.App.2d  808,  809,  12 
Cal.Rptr.  382. 

Elections  Code  Section  200  provides,  in  pertinent  part: 

(a)  Except  as  provided  in  this  article 
[determination  of  residence  and  domicile],  the 
term  "residence"  as  used  in  this  code  for  voting 
purposes  means  a  person's  domicile. 

(b)  The  domicile  of  a  person  is  that  place  in 
which  his  or  her  habitation  is  fixed,  wherein  the 
person  has  the  intention  of  remaining,  and  to 
which,  whenever  he  or  she  is  absent,  the  person 
has  the  intention  of  returning.   At  a  given  time, 
a  person  may  have  only  one  domicile. 

Domicile  is  the  place  where  one  "mainly  and  substantially 
performs  those  offices  which  characterize  his  home  (such  as 
sleeping,  eating,  sitting  and  receiving  visitors)",  but  in  the 
absence  of  more  satisfactory  proof  or  where  a  boundary  line  runs 
through  a  residence  of  one  whose  domicile  is  at  issue,  the  place 
or  portion  of  the  residence  where  one  sleeps  determines  domicile 
for  the  purpose  of  registration  and  voting.   Gray  v.  O'Banion 
(1913)  23  Cal.App.  468,  478,  138  P.  977. 

See  also  Ops.  City  Attorney  73-162.   That  opinion  concerned 
the  requirement  that  firefighters  reside  in  the  City  and  County. 
A  fire  department  rule  required  each  firefighter  to  inform  the 
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department  of  his  or  her  residence  and  telephone  number,  and 
question  arose  whether  a  post  office  box  could  be  given  as  a 
statement  of  residence.   The  opinion  concluded  that  such  a 
statement  was  insufficient,  since  that  information  would  not 
enable  the  department  to  determine  whether  the  residence 
requirement  had  been  met. 


the 


It  is  clear,  in  the  instant  situation,  that  affiant's 
domicile  cannot  be  in  the  federal  office  building;  it  is  not  a 
place  where  one  has  a  home  in  the  sense  of  eating,  sitting  and 
receiving  visitors  and,  especially,  sleeping.   Nor  is  such  a 
statement  of  residence  sufficient  to  determine  whether  and  where 
one  is  a  resident  for  voting  purposes. 

Residency  in  the  baliwick  is  an  essential  qualification  to 
vote.   The  public  record  must  show  this  residency.   It  provides 
security  against  voter  fraud. 

We  therefore  advise  you  that  it  is  your  duty  to  reject  this 
affidavit  as  insufficient. 

Respectfully  submitted. 


GEORGE  AGNOST 
City—Attorney 


Bu\jK  E.  DeTventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 
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jty  and  County  of  San  Francisco: 


Ottice  ot  City  Attorn 


George  Agnost, 
City  Attorney 


SUBJECT: 
REQUSSTED  3Y 


PREPARED  BY; 
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Requirements  for  Recordation  of  Lis  Pendens 


JAY  PATTERSON 
County  Recorder 

and 
SARWAN  30PARAI 
Manager  of  Recorder's  Office 

JULIAt^I  E.  HULTGREN 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED 

Questions  presented  by  Jay  Patterson  (letter  dated 
April  30,  1981) : 

1.  May  the  Recorder  require  that  a  certified  true  copy  of 
the  complaint  be  submitted  before  accepting  a  lis 
pendens  for  recording? 

2.  May  the  Recorder  refuse  to  record  a  lis  pendens  if  a 
certified  copy  of  the  complaint  is  not  made  a  part  of 
the  document? 

3.  May  the  Recorder  refuse  to  record  a  lis  pendens  if  tne 
substance  of  the  complaint  is  not  mentioned  in  detail 
therein? 

4.  May  the  Recorder  record  a  lis  pendens: 

a.  which  is  not  acknowledged? 

b.  which  does  not  recite  the  case  number 
assigned  by  the  court? 

5.  May  the  Recorder  refuse  to  record  a  lis  pendens  if  it 
states  therein  that  a  defendant  has  been  sued  in  his 
official  capacity  but  that  the  lis  pendens  affects  real 
property  owned  by  the  defendant  in  his  personal 
capacity? 

Question  presented  by   Sarwan  Boparai  (letter  dated 
January  20,  1982) : 


i\\  aAA    lacn 
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Undsr  the  new  amenJ.Tient  to  Code  of  Civil  Procedure  409 
(effective  January  1,  1982),  is  it  the  Recorder's  duty 
to  require  proof  that  the  lis  pendens  has  been  served 
upon  the  adverse  parties  and  owners  of  record  prior  to 
being  delivered  for  recording? 


C0>]CLUSI0jJ3 


A.   1.   No. 
2.   No, 


3.  Code  of  Civil  Procedure  409  requires  that  the  lis 
pendens  contain  the  "object  of  the  action  or  cross- 
action"  and  does  not  require  any  detail  concerning  the 
substance  of  the  complaint. 

4.  a.   Yes. 
b.   Yes. 

5.  No. 


B.   No, 


ANAL /SIS 


General  Discussion 


Civil  Code  Sec.  1172  provides  that  "[t]he  duties  of  county 
recorders,  in  respect  to  recording  instruments,  are  prescribed 
by  the  Government  Code."   The  pertinent  provisions  of  the 
Government  Code  are  analyzed  in  13  Ops.  Cal.  Atty.  Gen.  185  and 
the  conclusion  there  stated,  at  page  133,  is  that: 

"The  Recorder's  duty  is  performed  upon  receipt  of 
the  document  proper  on  its  face  and  the  subsequent 
recording  and  indexing  thereof;  he  is  neitner  required 
nor  permitted  to  farther  pass  upon  the  contents  of  the 
instrument.  "   (Sm.pnasis  added.) 
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If  recoriing  of  a  particular  instruiaent  or  writing  is  not 
authorized  by  law,  it  is  not  entitled  to  be  recorded.   Hale  v. 
Pendergast  ((1919)  42  Cal.App.  104,  107;  San  Bernardino  Coanty 
V.  Davidson  (1336)  112  Cal.  503.   Therefore,  the  Recorder  must 
determine  whether  the  proffered  writing  is  one  autnorized  to  oe 
recorded  either  under  the  general  statute.  Gov.  Code  See.  27230 
{"Any  instrument  or  judgment  affecting  the  title  to  or  posses- 
sion of  real  property  .  .  ."),  or  under  some  specific  code 
section  (e.g.,  Gov.  Code  Sec.  15525,  authorizing  recording  of 
an  amendment  to  a  certificate  of  limited  partnership;  Civil 
Code  Sees.  3115,  3115,  3253,  recording  of  mecnanics'  lien 
claims;  Civil  Code  Sec.  2924,  recording  of  notices  of  default 
under  deeds  of  trust) . 

The  Recorder  must  also  determine  whether  the  execution  of 
a  paper  offered  for  recording  must  be  acknowledged  (Gov.  Code 
Sees.  27232,  27235,  27237)  and,  if  so,  whether  the  acxnowledge- 
ment  is  proper  in  view  of  the  substance  of  the  writing  (Gov. 
Code  Sec.  27237,  27233).   Additional  requirements  for  the 
recordability  of  writings  are  specified  in  other  Government 
Code  Sections  (e.g..  Sees.  27230.5,  27231,  27233.1,  27233, 
27321.5) . 

Gov.  Code  Sec.  27203  provides,  among  other  things,  that  a 
recorder,  to  whom  a  recordable  instrument  or  paper  is  delivered 
for  record,  is  liable  for  damages  if  he: 

"(a)   Neglects  or  refuses  to  record  the  instrument, 
paper,  or  notice  witnin  a  reasonable  ti.ne  after 
receiving  it . " 

This  is  in  accord  with  the  following  statement  made  in  San 
Bernardino  County  v.  Davidson  (1335)  112  Cal.  503,  504: 

".  .  .  [P]arties  are  permitted  to  have  transfers  of 
property  and  certain  other  written  instruments 
recorded  in  the  county  recorder's  office,  so  as  to 
give  constructive  notice  thereof,  and  the  county 
recorder  is  regu  ired  to  record  the  same  when  presented 
properly  acknowledged  or  autnenticated ,  as  provided 
OY    statute  ..."   (Smphasis  in  original.) 
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The  Recorder  must  oear  the  responsibility  for  determininj 
whether  a  particular  writing  is  properly  recordable.   The 
statutes  and  authorities  reviewed  above  provide  guidance  for 
the  Recorder  in  meeting  this  responsibility.   The  general  rules 
drawn  from  these  sources  can  be  summarized  as  follows: 

1)  The  Recorder  is  obligated  to  determine,  before  a 
writing  is  recorded,  that: 

a)  the  writing  is  one  authorized  by  law  to  be 
recorded ; 

b)  if  acknowledgment  is  required,  the  writing  is 
properly  acl<nowledged; 

c)  the  writing  complies  with  the  applicable 
statutory  requirements  set  fortn  in  Gov.  Code 
Sees.  27201-27337. 

2)  The  determination  the  Recorder  must  make  is 
whether  the  offered  writing  on  its  face  satisfied 
tnese  requirements;  there  is  in  general  no  obligation 
(nor  justification)  to  discover  or  consider  other 
documents  or  collateral  information. 

3)  It  is  not  the  Recorder's  function  to  determine 
whether  the  offered  writing  is  effective  to  accomplish 
its  recited  purpose  nor  to  otherwise  pass  upon  its 
contents.   If  the  prerequisites  for  recording  are 
met,  the  Recorder  should  receive  the  writing  for 
recording . 

The  recording  of  a  lis  pendens  is  authorized  'oj   Code  of 
Civil  Procedure  Sec.  409  which,  as  amended  by  Chapter  339, 
Statutes  of  1931,  reads  as  follows: 

"(a)   In  an  action  concerning  real  property  or 
affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  tne  time  of  filing 
the  complaint,  and  the  defendant,  at  the  time  of 
filing  a  cross-complaint,  or  at  any  time  afterwards. 
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may  record  in  the  office  of  the  recorder  of  the  coanty 
in  which  the  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  containing  tne  names  of  the 
parties,  and  the  object  of  the  action  or  cross-action, 
and  a  description  of  the  property  in  that  county 
affected  thereby.   This  section  authorizes  a  notice 
of  an  action  concerning  real  property  pending  in  any 
United  States  district  court  to  be  recorded  and 
indexed  in  the  same  .-nanner  and  in  the  sa.ne  place  as 
herein  provided  with  respect  to  notices  of  action 
pending  in  courts  of  this  state.   Fro.ii  the  time  of 
filing  such  notice  for  record  only,  shall  a  purchaser 
or  encumbrancer  of  the  property  affected  thereby  oe 
deemed  to  have  constructive  notice  of  the  pendency  of 
the  action  as  it  relates  to  the  real  property  and 
only  of  its  pendency  against  parties  designated  o';/ 
their  real  names. 


(o)   The  person 

causing  tne  notice  of  the  oendenc/ 

of  the  action  to 

be  recorded  snail  first  cause  a  copy 

of  the  notice  to 

oe  served  uoon  the  otner  party,  o± 

first  class  mail. 

return  receipt  requested,  mailed  to 

all  fcnown  address 

es  of  the  adverse  parties  and  all 

owners  of  record 

as  snown  O)^    the  county  assessor's 

office.   A  copy  o 

f  the  notice  of  the  ^indenc/   of  the 

action  snail  also 

be  filed  witn  the  court  in  whicn 

the  lawsuit  is  fi 

led.   Service  shall  also  oe  made 

immediately  upon 

each  adverse  party^  wao  is  later 

brought  into  the 

action  pursuant  to  Section  472  or 

473. 

(c)   Any  notice 

of  the  pendency  of  the  action 

recorded  pursuant 

to  subdivision  (a)  snail  oe  void 

and  invalid  as  to 

any  adverse  party  or  o.vner  of 

record,  unless  the  requirements  of  subdivision  (b) 

are  met  for  the_party  or  owner,  and  a  proof  of 

service,  as  sat  f 

orth  in  Section  1013a,  nas  been 

recorded  wita  the 

notice  of  the  oendancf   of  the 

action.   If  there 

is  no  known  address  for  service  on 

an  adverse  party 

or  owner  as  required  under  subdivi- 

sion  (b)  above,  then  as  to  that  party  a  declaration 
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under  penalt/ _o £_ o e rjury  to  sucn  effect  snail  be 
recorded  instead  of  tae  proof  o£  service  described 
above  and  the    service  on  tnat  party  s.iall  not  oe 
required . " 

Note:   (Under iinin'j  indicates  .Tiaterial  added  oy 
Chapter  339,  Stats,  of  1931.) 

It  is  under  the  language  of  this  section  that  the  recordaoility 
of  a  lis  pendens  must  be  tested. 

Questions  A,  1  and  2. 

Code  of  Civil  Procedure  Sec.  409  creates  the  cigat  to 
record  a  lis  pendens  in  "an  action  concerning  real  property  or 
affecting  title  or  the  right  of  possession  of  real  property." 
The  requirements  specified  in  subdivision  (a)  are  that  tne  lis 
pendens  contain  "the  names  of  the  parties,  and  the  object  of 
the  action  or  cross-action,  and  a  description  of  the  property 
in  .  .  .  [the  county  of  recording]  affected  thereby."   Tnere  is 
no  requirement  that  a  certified  true  copy  of  the  complaint  or 
cross-complaint  upon  wnich  the  lis  pendens  is  oased  oe  suomitted 
to  the  Recorder,  or  attacned  as  an  exhibit  to  tne  lis  pendens, 
or  otherwise  made  a  part  of  it.   Accordingly,  the  Recorder  can 
neither  require  the  submission  of  a  certified  copy  of  tne  com- 
plaint or  cross-complaint  nor  refuse  to  record  unless  such  a 
copy  is  made  part  of  the  lis  pendens. 

Questions  A,  3. 

Code  of  Civil  Procedure  Sec.  409  does  not  require  that  the 
substance  of  the  complaint  be  set  forth  in  the  lis  pendens. 
Besides  the  names  of  tne  parties  and  the  property  description, 
it  requires  only  that  the  lis  pendens  contain  "tne  object  of 
the  action  or  cross-action."   Therefore,  it  is  sufficient  if 
the  lis  pendens  states  the  object  of  the  action  or  cross-action 
in  general  terms  (e.^.,  "to  quiet  title  to  real  property";  "to 
foreclose  a  lien  upon  real  property").   It  need  not  go  furtner 
and  outline  the  factual  allegations  relied  upon  nor  otherwise 
describe  the  substance  of  the  complaint  or  cross-complaint. 
Accordingly,  the  Recorder  may  not  refuse  to  record  a  lis 
pendans  which  does  not  recite  the  details  of  the  cause  of 
action  alleged  in  the  complaint  or  cross-complaint. 
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Questions  A,  4 ,  a . 


f 


California  Civil  Procedure  Before  Trial,  Vol.  1  (California 
ont.  Sd,  of  tne  Bar,  1377)  states,  in  section  21.5,  tnat  a  lis 
pendens  need  not  be  acknowledged  and  in  suOjport  cites  COdiiTY 
RECORDERS'  LEGAL  MANUAL  L.  1.4,  M  1.2  (1376). 

Code  of  Civil  Procedure  See.  403,  does  not  require  that  a 
lis  pendens  oe  acknowledged  before  it  may  be  recorded.   It  is, 
in  fact,  silent  on  the  question  of  acknowledgment.   To  deter. aine 
whether  acknowledgment  of  a  lis  pendens  is  required,  the  provi- 
sions of  Gov.  Code  See.  27237  must  be  examined.   This  section 
reads,  in  part,  as  follows: 

"Unless  it  belongs  to  the  class  provided  for  in 
[other  sections  not  nere  applicable]  .  .  .,  before  an 
instrument  can  be  recorded  its  execution  snail  oe 
acknowledged  by  the  person  executing  it  .  .  .  and  its 
acknowledgment  or  proof  certified  as  prescribed  oy 
law." 

The  critical  point  to  recognize  is  that,  in  designating  papers 
that  must  oe    acknowledged  prior  to  recording,  this  section 
refers  only  to  " instruments" .   It  does  not  mention  "documents" 
or  "notices"  as  being  subject  to  this  requirement.   Based  on 

this  distinction,  the  court,  in  U.S.  Hertz,  Inc. v^ :'Iiobrara 

Farms  (1374)  41  Cal.App.3d  53,  held  that  a  notice  of  default 
did  not  need  to  be  acknov/ledged  to  be  recordable.   At  page  35, 
the  court  said: 

"The  courts,  nowever,  have  recognized  that  there  is 
a  distinction  between  the  legal  meaning  and  signifi- 
cance of  an  'instrument'  and  a  'document'.   Such 
distinction  was  drawn  in  Hoag  v.  Howard  (133  0)  55  Cal. 
554,  555,  where  the  court  stated:   'If  we  Iook  into 
the  provisions  of  the  Code  in  which  the  word 
" instrument"  is  used,  it  will  be  invariably  found  to 
indicate  some  written  paper  or  instrument  signed  and 
delivered  o'/   one  person  to  another,  transferring  the 
title  to  or  creating  a  lien  on  property,  or  giving  a 
Li3"t  to  a  debt  or  duty.'  "   (Empnasis  in  original.) 

Accord:   Weisbrod  v.  '.Jeisbrod  (1938)  27  Cal.App.2d  712,  713-720. 
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The  couLt  found  that  "...  a  notice  of  default  confers  no 
rights  .  .  .  [and]  serves  only  as  to  [sic]  notice  to  tne  world, 
the  trustee  and  tne  trustor  tnat  tne  beneficiary  asserts  that 
there  has  been  a  default  ..."   (Emphasis  in  original.) 
Therefore,  it  was  held  that  a  notice  of  default  was  not  an 
"instrument"  and  was  not  subject  to  tne  acknowledgment  require- 
ment of  Gov.  Code  Sec.  27237. 

Similarly,  a  lis  pendens  confers  no  rignts,  serves  merely 
as  notice  to  the  world  of  pendency  of  the  action  and  need  not  be 
acknowledged  prior  to  recording. 

Questions  A,  4,  b. 

Inclusion  in  the  lis  pendens  of  the  case  numoer  of  the 
pending  action  is  undoubtedly  good  practice.   Hov/ever,  notning 
in  Code  of  Civil  Procedure  Sec.  409  requires  tnat  a  lis  pendens 
contain  the  case  number. 

Fisher  V.  Wandell,  (1953)  157  Cai.App.2d  Supp.  3ol,  in- 
volved a  lis  pendens  in  a  mechanics'  lien  foreclosure  suit  wnicn 
did  not  contain  the  action  number.   It  was  received  oy  the 
Recorder  on  the  last  day  prescribed  by  statute  for  it  to  be 
filed  in  order  to  preserve  the  plaintiff's  lien;  i.e.,  90  days 
after  filing  of  the  claim  of  lien.   (Note:   Tnis  requirement 
was  deleted  from  former  CCP  1193.1  in  1959.)   The  xRecorder 
returned  it  to  plaintiff's  attorney,  who  added  the  action 
number  and  sent  it  back  to  the  Recorder.   The  Recorder  received 
if  four  days  after  the  90  day  statutory  period  had  run  and 
immediately  placed  it  of  record.   The  question  on  appeal  was 
whether  the  lis  pendens  was  filed  within  the  90  day  statutory 
period.   The  court  stated,  at  page  363: 

"We  must  therefore  conclude  tnat  when  the  notice  of 
lis  pendens  in  proper  form  was  received  for  filing  oy 
the  county  recorder  on  the  90tn  day  after  the  filing 
of  the  claim  of  lien,  the  requirements  of  section 
1193.1  of  the  Code  of  Civil  Procedure  were  complied 
v/ith  and  that  upon  its  subsequent  recording  it  gave 
constructive  notice  by  relation  oack    to  the  date  of 
its  original  filing."   (Empnasis  added.) 
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In  its  sunmacy  of  the  facts  the  court  nad  stated  that  the  lis 
pendens,  as  originally  submitted  (i.e.,  without  the  action  num- 
ber), was  "a  legally  sufficient  notice  of  ^pendency  of  action." 
It  is  apparent  that  the  court  concluded  that  the  action  nu.-nber 
was  not  required  to  marce  the  lis  pendens  legally  sufficient  and 
entitled  to  recording. 

Accordingly,  although  it  would  be  appropriate  to  call 
attention  to  the  absence  of  the  case  numoer  from  a  lis  pendens, 
its  inclusion  is  not  a  prerequisite  to  recordation. 

Questions  A,  5. 

If  a  lis  pendens  on  its  face  satisfies  the  oasic  require- 
ments set  fortn  in  Code  of  Civil  Procedure  Sec.  409,  subdivision 
(a),  it  is  the  Recorder's  duty  to  accept  it  for  recordation.   As 
stated  in  13  Ops.  Cal.  Atty.  Gen.  135,  supra,  ".  .  .  [tne 
Recorder]  is  neither  required  nor  permitted  to  further  pass 
upon  the  contents  of  tne  instrument." 

Code  of  Civil  Procedure  Sec.  409  does  not  empower  nor 
require  the  Recorder  to  determine  whether  the  action  is  one  that 
will  properly  support  a  lis  pendens.   The  party  recording  the 
lis  pendens  need  not  claim  title  to  the  real  property,  since 
".  .  .by  the  unequivocal  terms  of  the  statute  the  action  need 
only  be  one  'concerning  real  property  or  affecting  .  .  . 
title'  ..."   (Kendall-Brief  Co.  v.  Superior  Court,  (1975)  60 
Cal.App.3d  452,  455.)   Under  such  broad  language,  determination 
of  whether  the  action  properly  supports  a  lis  pendens  requires 
not  only  an  examination  of  the  complaint  or  cross-complaint  out 
a  legal  determination  of  the  causes  of  action  that  are  pleaded 
therein.   The  Recorder  is  not  the  proper  party  to  ma^e  this 
determination  and  the  statutes  wisely  vest  tnis  power  in  tne 
courts.   Code  of  Civil  Procedure  Sees.  409.1,  et  seq.,  provides 
that  the  court  shall,  upon  motion,  expunge  a  lis  pendens  unless 
the  party  »';ho  filed  it  shov;3  that: 

"(a)   The  action  does  affect  title  to  or  right  of 
possession  of  real  property  described  in  the  notice; 
and 
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"  Vo)       .    .    .[T]he  party  recording  tiie  notice  has  com- 
menceJ  or  prosecuted  the  action  for  a  proper  purpose 
and  in  good  faith." 
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Question  3. 

The  right  to  record  a  lis  pendens  and  its  required  contents 
are  set  forth  in  subdivision  (a)  of  Code  of  Civil  Procedure  Sec. 
409.   The  nev/  subdivisions  (b)  and  (c)  do  not  affect  the  record- 
ability  of  a  lis  pendens  but,  instead,  impose  add  itional  steps 
that  iimst  be  completed  if  the  lis  pendens  is  to  be  valid  as  to 
any  adverse  party  or  owner  of  record. 

at  the  person  recording  a  lis 
upon  all  adverse  parties  and 
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In  making  "[a]ny  notice  of  the  pendency  of  the  action 
recorded  pursuant  to  subdivision  (a)"  invalid  unless  the 
requirements  of  subdivision  (b)  are  met,  the  statute  neces- 
sarily means  tnat,  while  a  lis  pendens  complying  with  the 
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provisions  of  subdivision  (a)  may  be  recorJed, 
less  be  invalid  unless  subdivision  (b) 


require.nent  are  also  complied  //itn. 

No.vnere  does  amended  Section  409 
must  contain  a  proof  of  service  or  th 
proof  of  service  shall  not  be  recorde 
requirement  that  certain  instruments 
they  can  be  recorded  is  clearly  state 
27237.   Had  it  oeen  the  intention  of 
a  proof  of  service  as  a  prerequisite 
pendens,  similar  specific  and  unambig 
been  utilized  in  the  amendment  to  Sec 
legislature  chose  to  affect   only  the 
recordab  ility  of  a  lis  pendens  wnich 
concurrently  complying  with  subdivisi 


it  will  never  the- 

and  tne  proof  of  service 
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That  a  lis  pendens,  recorded  without  also  complying  with 
the  service  and  proof  of  service  requirements,  may  oe  of 
dubious  value  to  the  party  recording  it,  is  not  a  ground  for 
rejection  by  the  Recorder.   As  stated  in  13  Ops.  Cal.  Atty. 
Gen.  135,  at  page  135: 

"In  those  cases  where  an  instrument  on  its  face 
purports  to  affect  title  to  or  possession  of  real 
property,  and  where  all  prerequisites  to  recording 
are  met,  the  document  should  be  received  by  the 
Recorder  notwithstanding  it  may  be  legally  ineffec- 
tive to  accomplish  its  recitations  or  may  afford  less 
than  the  usual  protection." 


Respectfully  suomitted, 
GEORGE  AGWOST,  City  Attorney 


Hul 
Deputy  City  Attorney 


Approved : 
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G*org*  Agnost, 
City  Attornsy 
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SUBJECT; 


Imnunity  From  Defamation  For  Commission  and 
Members  of  Juvenile  Justice  Commission 
Publishing  Report  Concerning  Youth  Guidance 
Center  and  Related  Facilities 


REQUESTED  BY: 
PREPARED  BY: 


DOCUMENTS  D^PT . 
MAP  '  0  -rv.o 


Stuart  M.  Gordon,  Chairperson 
Juvenile  Justice  Commission 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

When  the  Juvenile  Justice  Commission  of  the  City  and  County 
of  San  Francisco  prepares  and  makes  available  to  the  public  a 
report  concerning  the  Youth  Guidance  Center  and  related 
facilities,  are  the  Commission  and  its  individual  members  immune 
from  liability  for  defamation? 

CONCLUSION 

Yes,  the  Commission  and  its  individual  members  are  immune 
from  liability  for  defamation. 

INTRODUCTION 

You  have  advised  this  office  that  the  Juvenile  Justice 
Commission  of  the  City  and  County  of  San  Francisco  is  putting 
into  final  form  a  report  based  on  a  study  of  the  Youth  Guidance 
Center  and  related  facilities.   The  authority  of  the  Commission 
to  engage  in  this  study  derives  from  the  California  Welfare  and 
Institutions  Code,  Section  229,  which  provides  in  relevant  part: 

It  shall  be  the  duty  of  a  juvenile  justice 
commission  to  inquire  into  the  administration  of 
the  juvenile  court  law  in  the  county  or'  region  in 
which  the  commission  serves.   For  this  purpose 
the  commission  shall  have  access  to  all  publicly 
administered  institutions  authorized  or  whose  use 
is  authorized  by  this  chapter  situated  in  the 
county  or  region,  shall  inspect  such  institutions 
no  less  frequently  than  once  a  year,  and  may  hold 
hearings.   A  judge  of  the  juvenile  court  shall 
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> .  have  the  power  to  issue  subpoenas  requiring 
'  ■  attendance  and  testimony  of  witnesses  and 

production  of  papers  at  hearings  of  the 

commission. 

A  juvenile  justice  commission  shall  annually 
inspect  any  jail  or  lockup  within  the  county 
which  in  the  preceding  calendar  year  was  used  for 
confinement  for  more  than  24  hours  of  any  minor. 
It  shall  report  the  results  of  such  inspection 
together  with  its  recommendations  based  thereon, 
in  writing,  to  the  juvenile  court  and  to  the 
Youth  Authority. 

The  report,  which  is  divided  into  seven  sections  -  Statement  of 
Purpose,  Background,  Method,  Definitions,  Findings, 
Recommendations,  Conclusion  -  and  four  appendices,  includes  some 
criticism  of  individuals,  procedures  and  policies. 

You  further  advise  us  that  it  is  your  intention  to  make  the 
report  public.   California  Welfare  and  Institutions  Code  Section 
230  provides: 

A  juvenile  justice  commission  may  recommend 
to  any  F>erson  charged  with  the  administration  of 
any  of  the  provisions  of  this  chapter  [Juvenile 
Court  Law]  such  changes  as  it  has  concluded, 
after  investigation,  will  be  beneficial.   A 
commission  may  publicize  its  recommendations. 

You  ask  whether  the  Commission  and  its  individual  members 
are  immune   from  liability  for  defamation  if  the  report  is  made 
public.   We  conclude  that  the  Commission  and  its  members  are 
protected  by  an  absolute  immunity.   Our  analysis  follows. 

ANALYSIS 

Civil  Code  Section  47  provides,  in  pertinent  part: 

A  privileged  publication  or  broadcast  is  one  made 

1.  In  the  proper  discharge  of  an  official  duty. 

2.  In  any  (1)  legislative  or  (2)  judicial 
proceeding,  or  (3)  in  any  other  official 
proceeding  authorized  by  law.  .  .  . 

3.  In  a  communication,  without  malice,  to  a 
person  interested  therein,  (1)  by  one  who  is  also 
interested,  or  (2)  by  one  who  stands  in  such 
relation  to  the  person  interested  as  to  afford  a 
reasonable  ground  for  supposing  the  motive  for 
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^  the  communication  innocent,  or  (3)  who  is 

requested  by  the  person  interested  to  give  the 
information. 

4.  By  a  fair  and  true  report  in  a  public  journal 
of  (1)  a  judicial,  (2)  legislative,  or  (3)  other 
public  official  proceeding,  or  (4)  of  anything 
said  in  the  course  thereof  .... 

5.  By  a  fair  and  true  report  of  (1)  the 
proceedings  of  a  public  meeting,  if  such  meeting 
was  lawfully  convened  for  a  lawful  purpose  and 
open  to  the  public,  or  (2)  the  publication  of  the 
matter  complained  of  was  for  the  public  benefit. 

Subdivision  3  is  the  only  qualified  privilege  accorded  by 
Section  47;  that  is,  the  privilege  pertains  unless  the 
publication  or  broadcast  is  made  with  actual  malice.   McCunn  v. 
California  Teachers  Assn.  (1970)  3  Cal.App.3d  956,  83  Cal.Rptr. 
846,  discusses  this  privilege  in  regard  to  a  report  rendered  by 
an  investigative  panel  of  educators  convened  by  the  governing 
board  of  a  junior  college  district.   The  report,  widely 
distributed,  concerned  the  qualifications  of  the  district's 
superintendent,  who  was  subsequently  discharged.   The  Court  of 
Appeal  held  that  no  actual  malice  was  involved  where  the 
governing  board  had  selected  the  panel  impartially,  the  panelists 
were  competent  and  conscientious,  their  investigative  procedure 
included  an  invitation  to  the  superintendent  to  appear  on  his  own 
behalf,  the  report  contained  praise  as  well  as  criticism  and  the 
distribution  of  a  large  number  of  copies  of  the  report  could  not 
be  considered  evidence  of  actual  malice. 

Subdivision  3  could  apply  to  the  report  prepared  by  the 
Juvenile  Justice  Commission,  but,  because  it  is  a  qualified 
rather  than  an  absolute  privilege,  we  prefer  to  expound  other 
grounds  for  the  Commission's  immunity  from  liability  for 
defamation. 

Subdivisions  4  and  5  provide  an  absolute  privilege;  that 
is,  they  afford  immunity  from  liability  for  defajnation  even  when 
the  broadcast  or  publication  is  made  with  actual'  malice.   Conklin 
V.  Sloss  (1978)  86  Cal.App.3d  241,  247,  150  Cal.Rptr.  121.   While 
subdivisions  4  and  5  could  pertain  here,  they  usually  apply  to 
newspaper  and  television  accounts  of  public  proceedings  rather 
than  to  a  public  agency's  account   f  its  own  proceedings. 

Therefore,  we  focus  our  andlysis  on  the  absolute  privilege 
accorded  by  subdivisions  1  and  2. 

Subdivision  1  was  originally  confined  to  publications  and 
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broadcasts  made  in  the  proper  discharge  of  an  official  duty  by 
high-raiiking  members  of  the  executive  branch  of  federal  and  state 
governments.   See  Saroyan  v.  Burkett  (1962)  57  Cal.2d  706,     21 
Cal.Rptr.  557,  371  P. 2d  293.   However,  The  California  Supreme 
Court  in  Sanborn  v.  Chronicle  Pub.  Co.  (1976)  18  Cal.3d  406,  134 
Cal.Rptr.  402,  556  P. 2d  764  extended  this  privilege  to  all  state 
and  local  officials  acting  within  the  scope  of  their  official 
duties  while  engaged  in  the  policy-making  processes  of 
government.   See  Royer  v.  Steinberg  (1979)  90  Cal.App.3d  490, 
501,  153  Cal.Rptr.  499,  applying  this  privilege  to  a  board  of 
school  trustees,  an  administrative  agency  created  by  statute  as 
the  governing  body  of  a  school  district,  and  to  a  motion  made  at 
a  public  meeting  of  the  board,  which  was  authorized  by  law,  and 
related  to  a  matter  properly  within  the  board's  jurisdiction  (the 
discipline  of  an  employee). 

Subdivision  1  embraces  the  public  dissemination  of  a  report 
when  such  dissemination  is  made  in  the  proper  discharge  of  an 

official  duty.   See  Kilgore  v.  Younger  (February  18,  1982)  

Cal.3d .   Younger,  as  state  Attorney  General,  had  established 

an  Organized  Crime  Control  Commission.   The  Commission  prepared  a 
report,  which  included  a  list  and  discussion  of  persons, 
including  Kilgore,  who  were  suspected  of  involvement  in  various 
aspects  of  organized  crime.   On  the  dav  the  report  was  delivered. 
Younger  and  two  Commission  members  held  a  press  conference  at 
which  Younger  announced  that  he  had  adopted  the  report  and  then 
distributed  copies  of  it  to  the  media.   Kilgore  sought,  inter 
alia ,  to  recover  damages  for  alleged  defamation  by  Younger. 

Younger  claimed  privilege  for  publication  made  in  the 
proper  discharge  of  an  official  duty.   Kilgore  contended  that  the 
absolute  privilege  did  not  apply  because:   (1)  an  appendix  of  the 
report  included  criminal  record  and  criminal  history  information 
which  state  law  enjoined  the  Attorney  General  from  disseminating 
to  the  public,  and  (2)  public  dissemination  of  the  information 
was  politically  motivated,  as  Younger  was  running  for  office. 
Therefore,  Younger  was  not  "properly"  discharging  the  duties  of 
his  office,  nor  was  he  performing  an  "official"  duty.   The  state 
Supreme  Court  rejected  both  arguments. 

The  Court  split  4-3  in  the  Kilgore  decision.   The  justices 
agreed  that  Younger  was  performing  an  official  duty.   But,  while 
the  majority  found  fault  with  the  pleadings  and  largely  avoided 
the  question  whether  the  Attorney  General  had  properly  discharged 
his  official  duty  by  disseminating  a  report  which  included 
criminal  record  and  criminal  history  inforr^tion  in  violation  of 
state  law,  the  dissent  fully  addressed  this  issue  and  concluded 
that  the  Attorney  General  had  acted  improperly  and  thus  could  no 
longer  be  protected  by  the  shield  of  immunity. 
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We  therefore  advise  that  the  Juvenile  Justice  Commission 
proceea  cautiously  and  avoid  any  breach  of  the  confidentiality 
required  by  state  law  for  juveniles  and  juvenile  court  records. 
See  the  Juvenile  Court  Law  and  Wescott  v.  County  of  Yuba  (1980) 
104  CaT.App.3d  103,  163  Cal.  Rptr .  385.   Any  juveniles  should  be 
referred  to  by  first  name  and  last  initial  only. 

Subdivision  2  embraces  communications  made  prior  to 
official  proceedings  if  they  are  related  or  connected  to  the 
pending  or  contemplated  action.   Brody  v.  Montalbano  (1978)  87 
Cal.App.3d  725,  732,  151  Cal. Rptr.  206.   Underlying  this 
privilege  is  a  recognition  of  the  importance  of  free 
communication  between  citizens  and  public  authorities  charged 
with  responsibility  for  investigating  wrongdoing.   Id. ,  733. 
Accordingly,  any  doubt  as  to  the  requisite  connection  between  the 
publication  and  the  proceeding  is  to  be  resolved  in  favor  of  the 
privilege.   Id.   Examples  of  cases  regarding  this  aspect  of  the 
subdivision  2  privilege  include:   Brody,  supra  (parents' 
complaint  to  school  board  regarding  a  junior  high  vice 
principal);  Tiedemann  v.  Superior  Court  (1978)  83  Cal.App.3d  918, 
148  Cal. Rptr.  242  (informant's  communication  to  Internal  Revenue 
Service  regarding  possible  tax  fraud);  and  Immig  v.  Ferrar  (1977) 
70  Cal.App.3d  48,  138  Cal. Rptr.  540  (citizen's  complaint  to 
police  department  of  brutality). 

Subdivision  2  also  embraces  statements  made  in  the  course 
of  official  proceedings  if  connected  to  and  made  to  achieve  the 
object  of  the  proceeding.   Royer  v.  Steinberg,  supra  (motion 
establishing  basis  for  school  board's  discipline  of  employee). 
Other  examples  of  cases  regarding  this  aspect  of  the  subdivision 
2  privilege  include:  Frisk  v.  Merrihew  (1974)  42  Cal.App.3d  319, 
116  Cal. Rptr.  781  (utterances  at  public  school  board  meeting); 
Scott  V.  McDonnell  Douglas  Corp.  (1974)  37  Cal.App.3d  277,  112 
Cal. Rptr.  609  (letters  read  in  the  course  of  city  council 
meetings);  Whelan  v.  Wolford  (1958)  164  Cal.App.2d  689,  331  P. 2d 
86  (written  protests  before  a  planning  commission  acting  on  a  use 
variance  application);  and  Harnish  v.  Smith  (1956)  138  Cal.App.2d 
307,  291  P. 2d  532  (utterances  by  city  council  members  at  regular 
meeting) . 

Finally,  subdivision  2  embraces  a  report  made  on  an 
investigation  of  local  government  by  an  officia!^  agency 
authorized  to  exercise  such  a  "watchdog"  function  unless  a 
special  statute  dealing  expressly  with  the  report  of  that  agency 
withholds  the  privilege.   Gillett-Harr is-Duranceau  &  Associates, 
Inc.  V.  Kemple  (1978)  83  Cal.App.3d  214,  147  Cal. Rptr.  616.   That 
decision  held  that  members  of  a  grand  jury  were  liab  e  for 
, defamation  arising  from  a  report  on  matters  pertaining  to  local 
:  government.   Although  the  grand  jury  had  been  authorized  by  state 
law  to  investigate  and  report  on  such  matters.  Penal  Code  Section 
930  specifically  stated  that  "[i]f  any  grand  jury  shall,  in  the 
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report'^above  mentioned,  comment  upon  any  person  or  official  who 
has  not  been  indicted  by  such  grand  jury  such  comments  shall  not 
be  deemed  to  be  privileged."   Defendants  relied  upon  the  Civil 
Code  Section  47,  subdivision  2,  privilege  for  publications  and 
broadcasts  made  in  any  judicial  proceeding  as  one  of  their 
defenses . 


222: 


However,  the  Court  of  Appeal  responded,  at  83  Cal.App.3d 

.  .  .rw]e  believe  that  defendants'  reliance.  .  . 
is  misplaced.   It  is  well  settled  that  a  special 
statute  dealing  expressly  with  a  particular 
subject  controls  and  takes  precedence  over  a 
general  statute  covering  the  same  subject. 
[Citations.]   Therefore,  where  the  Legislature 
has  enacted  a  statute  which  exempts  statements 
made  in  certain  reports  rendered  by  the  grand 
jury  from  the  status  of  privileged 
communications,  that  statute  takes  precedence 
over  another  statute  which  deals  generally  with 
the  subject  of  privilege  in  judicial  proceedings. 

.  .  .  Since  the  watchdog  function  of  the  grand 
jury  was  created  by  statute,  there  is  no  reason 
why  its  exercise  cannot  be  limited  by  statute. 

Like  the  grand  jury,  the  Juvenile  Justice  Commission's 
watchdog  function  was  created  by  statute.   Unlike  the  grand  jury, 
the  Commission's  exercise  of  that  function  has  not  been  limited 
by  statute.   The  plain  import  of  the  Gillett  decision  is  that,  in 
the  absence  of  such  statute,  the  general  privilege  accorded  by 
Section  47,  subdivision  2,  applies  to  a  Commission  report. 

Both  subdivision  1  and  2  privileges  are  absolute,  that  is 
the  privileges  will  protect  the  public  official  or  agency  making 
the  publication  or  broadcast  from  liability  for  defamation  even 
when  made  with  actual  malice  or  with  intent  to  do  harm.   Royer  v. 
Steinberg,  supra,  at  500. 

The  Juvenile  Justice  Commission  is  created  by  state  statute 
and  is  charged  with  the  duty  of  inquiring  into  local 
administration  of  juvenile  court  law  and  of  inspecting  and 
reporting  on  facilities  used  for  confinement  of  minors.   The 
Commission  may  publicize  the  results  of  its  inquiry  into  the 
administration  of  the  juvenile  court  law.   It  is  clear  that  the 
report  which  this  Commission  wishes  to  make  public  has  been 
prepared  in  the  proper  discharge  of  an  official  duty  and,  while 
the  Comm   sion  itself  does  not  make  policy,  its  duties  are  part 
of  the  policy-making  process.   Royer  v.  Steinberg,  supra. 
Absolute  privilege  thus  pertains.   Moreover,  the  Welfare  and 
Institutions  Code  contemplates  that  the  Juvenile  Justice 
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Commission  will  hold  meetings  (Section  231).   If  this  Commission, 
at  a  meeting  authorized  by  law,  were  to  move  to  adopt  the 
contents  of  the  report  as  prepared,  to  incorporate  by  reference 
the  contents  as  though  fully  set  forth  into  the  record  of  the 
meeting,  to  order  the  submission  of  the  report  to  the  proper 
authorities  and  to  order  that  the  report  be  made  available  to  the 
public,  the  report  would  fall  within  the  absolute  privilege 
accorded  publications  and  broadcasts  made  in  an  official 
proceeding  authorized  by  law. 

It  is  important  to  note  that  these  immunities  protect 
public  officials  from  liability  for  defamation  for  any 
"publication  or  broadcast",  which  is  technical  language  for  any 
statement,  oral  or  written,  communicated  to  another  person. 
Hence  a  report  issued  as  part  of  the  proper  discharge  of  your 
official  duty  has  absolute  privilege.   In  addition,  any  statement 
made  by  Commission  members  during  its  meetings  has  absolute 
privilege.   However,  the  privilege  does  not  extend  to 
publications  or  broadcasts  by  Commission  members  not  embodied  in 
official  reports  or  made  during  Commission  meetings.   Hence,  if 
you  are  interviewed  or  questioned  about  your  report,  you  should 
respond  by  referring  the  questioner  to  the  report.   If  you  think 
further  responses  are  appropriate,  the  Commission  may  calendar 
for  its  next  meeting  discussion  of  and  responses  to  questions 
relating  to  the  report.   Any  written  or  oral  responses  of  the 
Commissioners  during  that  meeting,  like  all  other  statements  or 
responses  during  the  meeting,  would  be  absolutely  privileged. 

Respectfully  submitted, 

GEORGE  AGNOST 
Ci>Y  Attorne 


Bi>yk  E.  DeTVenH^al 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 
APPROVED: 
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^-City  Attorney 
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r"  OPINION  NO.  82-12 

Use  of  Camoaiqn  Funds 

Gilbert  H.  Boreman 

Clerk  of  the  Boar^^  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

What  is  the  effect  of  new  state  legislation,  regulating  the 
use  of  camoaign  funds,  on  local  government  office  holders? 


CONCLUSION 


See  discussion  below 


INTRODUCTION 

At  the  direction  of  Board  of  Supervisors  President  John  L. 
Molinari,  vou  have  brought  to  our  attention  Senate  Bill  42.   That 
Bill,  which  appears  as  Stats.  1981,  Ch .  956,  took  effect  on 
January  1,  1982.   It  adds  Chapter  5  (commencing  with  Section 
12400)  to  Division  9  (Election  Campaigns)  of  the  Elections  Code. 

Prior  to  this  addition,  there  was  no  state  provision 
regulating  the  use  of  campaign  funds.   However,  Government  Code 
Section  84307  (added  by  Stats.  1979,  Ch.  779)  provides  that  "Fnlo 
contribution  shall  be  commingled  with  the  personal  funds  of  the 
recipient  or  any  other  person". 

You  have  requested  "comprehensive  comments  as  to  the  effect 
fSB  421  will  have  on  local  government  office  holders". 

Chapter  1  (The  Waxman-Dymally  Campaign  Disclosure  Act)  and 
Chapter  2.5  of  Division  9  expressly  apply  to  chartered  cities. 
Elections  Code  Sections  11503  and  11802.   Chapter  5  contains  no 
such  provision.   However,  our  Charter  Section  9.103,  paragraph  4, 
provides  in  relevant  oart: 
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V      All  provisions  of  the  qenera]  laws  of  this 
f     state,  incluriing  penal  laws,  respecting  the 
reg  i  St  ""at  ion  of  voters,  initiative,  referenrium 
and  recall  petitions,  el ect  ions ,  canvass  of 
returns  and  all  matters  pertinent  to  anv  and  all 
of  these,  shall  be  apolicable  to  the  city  and 
countv  except  as  othervn'se  provided  by  this 
charter  or  by  ordinance  adopted  by  the  board  of 
supervisors  as  authorized  bv  this  charter 
relative  to  any  rights,  powers  or  duties  of  the 
citv  and  countv  or  its  officers.  .  .  .  (Emphasis 
added . ) 

Since  San  Francisco  has  not  otherwise  provided  for  regulation  of 
the  use  of  camoaiqn  funds,  the  nev;  law  applies  to  candidates  and 
office  holders  here. 

ANALYSIS 

1.  The  lav;  prohibits  the  expenditure  of  campaign  funds, 
including  the  funds  of  political  action  committees,  for  personal 
use  . 

It  appears  to  us  that  "campaign  funds"  within  the  meaning 
of  Chapter  5  mav  verv  well  include  the  funds  of  friends 
committees  and  thus  that  the  law  may  prohibit  the  expenditure  of 
friends  committee  funds  for  personal  use.   We  have  addressed  this 
question  to  the  office  of  the  Attorney  General  and  will  forward 
that  office's  response  upon  receipt.   Until  the  Attorney  General 
rules  on  the  question,  we  advise  that  no  friends  committee  funds 
be  expended  for  personal  use,  as  defined  below. 

2.  The  law  specifies  that  an  expenditure  from  campaign 
funds  is  for  personal  use  if  the  expenditure  creates  a 
substantial  personal  benefit  and  does  not  have  more  than  a 
negligible  political,  legislative,  or  governmental  purpose. 
However,  an  expenditure  from  campaign  funds  is  not  for  personal 
use  if  it  is  to  replace  articles  lost,  damaged,  or  stolen  in 
connection  with  political,  legislative,  or  governmental  activity. 

3.  The  law  states  that  the  following  expenditures  shall 
be  considered  the  personal  use  of  campaign  fund^,  and  may  not  be 
made  unless  there  is  a  reasonable  relationship  to  political, 
legislative,  or  governmental  purposes: 
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a.  Payments  for  professional  services  or  personal 
fiebts,  -including,  but  not  limited  to,  personal  income  taxes, 
settlements  of  civil  actions  and  related  attorney's  fees. 

b.  Pavments  or  reimbursements  for  expenditures 
incurred  for  travel. 

c.  Payments  or  reimbursements  for  persona]  gifts  of 
$100  or  more. 

I^  a  candidate's  or  office  holder's  expenditures  for  travel 
have  a  reasonable  relationship  to  political,  legislative  or 
governmental  purposes,  oayments  or  reimbursements  for  travel 
expenses  of  the  immediate  family  when  traveling  in  conjunction 
with  the  candidate  or  office  holder  shall  be  considered  to  be  for 
the  same  nonpersonal  purposes. 

4.  The  law  prohibits  expending  campaign  funds  for 
pavments  or  reimbursements  for  the  purchase,  lease  of  more  than 
one  vear,  or  refurbishing  of  vehicles,  aooliances,  equipment,  or 
real  oropertv  v;here  the  lessee  or  owner  is  a  candidate,  office 
holder,  a  member  of  his  or  her  immediate  family,  or  an  officer  of 
a  non-candidate  controlled  committee,  or  for  the  pavment  of 
criminal  fines,  other  than  nayments  for  traffic  citations. 

5.  It  specifies  that  surplus  campaign  funds  under  the 
control  of  a  former  office  holder  or  candidate  or  his  or  her 
controlled  committee  mav  only  be  used  or  held  for  the  following 
purposes  fuoon  either  leaving  elective  office  or  at  the  end  of 
the  Dost  election  reporting  period): 

a.  The  repayment  of  personal  or  committee  loans  or 
other  obligations  having  a  reasonable  relationship  to  political, 
legislative  or  governmental  activity. 

b.  The  payment  of  outstanding  campaign  expenses. 

c.  Contributions  to  any  candidate,  committee,  or 
political  party. 

d.  The  pro  rata  repayment  of  contributors. 

e.  Donations  to  (1)  a  religious,  sc/ientific, 
educational,  social  welfare,  civic,  or  fraternal  organization  no 
part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any 
private  shareholder  or  individual,  or  (2)  any  charitable  or 
nonprofit  organization  which  is  exempt  from  state  or  federal 
taxes  . 
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f.   Hel:^  in  a  seqregatec'  fund  for  future  political 
campaiqns  not  to  be  expended  except  for  political  activity 
reasonably  related  to  preparing  for  future  candidacy  to  elective 
off  i  ce. 

6.  The  law  makes  any  person  who  willfully'  and  knowingly 
violates  this  act  liable  in  a  civi''  action  brought  by  the  civil 
prosecutor  for  an  amount  up  to  $500  or  twice  the  unlawful 
expenditure,  whichever  is  greater.   If  two  or  more  persons  are 
responsible  for  any  violation,  they  shall  be  jointly  and 
severally  liable.   In  determining  the  amount  of  liability,  a 
court  may  take  into  account  the  presence  or  absence  of  good  faith 
and  the  seriousness  of  the  violation. 

7.  It  specifies  that  the  Attorney  General  is  the  civil 
prosecutor  responsible  for  enforcing  this  act.   The  district 
attorney  o^"  a  countv  in  which  a  violation  occurs  has  concurrent 
pov/ers  and  responsibilities  with  the  Attorney  General.   An 
elected  city  attorney  may  act  as  the  civil  prosecutor  concerning 
violations  occurring  within  the  city  pertaining  to  elections  for 
city  office  or  city  ballot  measures. 

8.  The  law  permits  anv  person  to  file  with  the  civil 
Prosecutor  a  written  request  for  the  civil  prosecutor  to  commence 
an  action.   The  request  must  specify  the  grounds  for  believing  a 
cause  of  action  exists  and  must  be  signed  under  oenalty  of 
perjury.   The  civil  prosecutor  must  respond  within  GO  davs. 

n.    It  authorizes  the  court  to  award  to  a  defendant  who 
prevails  in  such  an  action  his  or  her  costs  of  litigation, 
including  reasonable  attornev's  fees. 

10.  The  law  specifies  that  the  receipt,  use,  or 
expenditure  of  any  contribution  shall  not  create  an  actual  or 
resulting  trust,  except  as  to  provisions  of  lav;  which  make 
persons  entrusted  with  funds  for  the  purpose  of  promoting  or 
defeating  ballot  measures  liable  for  a  fine  of  up  to  $5,000  and 
imprisonment  in  state  prison  or  county  jail  for  specified  periods 
for  misappropriation  of  funds. 

11.  The  law  states  that  this  act  is  not^-  to  be  construed  to 
impose  any  new  reporting  obligations,  nor  to  applv  to  the 
expenditure  of  campaign  funds  in  conjunction  with  any  pending 

1  i tigation . 

12.  It  specifies  that  restrictions  on  the  use  of  campaign 
funds  must  be  carefully  drawn  and  narrov.'ly  construed  to  prevent 
any  chilling  effect  on  the  politica"!  process  and  the  freedom  of 
elected  officials  to  carry  out  legitimate  governmental  duties. 
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13.   At  the  same  time,  the  law  states  that  the  political 
orocess  is  strengthened  and  public  confidence  in  elected 
officials  enhanced  by  limitinq  the  uses  of  campaiqn  contributions 

In  answering  your  question,  we  have  largely  drawn  on  the 
materials  prepared  for  the  state  legislature's  information  in 
considering  this  measure. 

Respectfully  submitted, 

p5?TRrj^— AGNO^T/,  CI/TY  ATTORMEY 


Deputy  City  Attorney 


APPROVED; 


Elizabeth  M.  Katz 
Legal  Assistant 


GEORG^  AGNOPT 


^ 


Citv  Attorney 
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OPINION    NO.    82-  13 


SUBJECT: 


REOUESTED   BY: 


Civil   Service  Commission's   Use   of   Salary 
Data    from  Public  Jurisdictions   which   has 
been   Approved    by   those   Jurisdictions    at 
the   Time   of   the   Survey   but   will    not   be 
Effective    until   after    the  Commencement  of 
the   Fiscal  Year. 

JOHN   J.    WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 


PREPARED  BY:     MICHAEL  C.  KILLELEA 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Whether  the  Civil  Service  Commission  is  required  to 
use  salary  data  frpm  other  public  jurisdictions  which  has 
been  approved  by  those  jurisdictions  at  the  time  of  the 
survey  but  will  not  be  effective  until  some  time  after  the 
beginning  of  the  succeeding  fiscal  year. 

CONCLUSION 

The  Charter  contemplates  that  the  rates  of  pay 
adopted  by  the  Board  of  Supervisors  are  those  in  effect  at 
the  beginning  of  the  fiscal  year  in  July  and  not  on  dates 
subsequent  thereto.   The  Civil  Service  Commission 
therefore  has  no  authority  to  consider  salaries  from  other 
public  jurisdictions  which  have  been  approved  but  are  not 
effective  until  after  the  commencement  of  the  next  fiscal 
year. 

ANALYSIS 

The  Deputy  Sheriffs'  Associa 
the  Civil  Service  Commission  a  sch 
from  the  County  of  Santa  Clara  wh i 
approved  by  that  county's  legislat 
salary  rates  effective  July  5,  198 
on  September  27,  1982.  The  questi 
the  Civil  Service  Commission  is  re 
Clara  County  salary  data  when  dete 
wage  under  the  formula  provided  in 
Charter. 


tion   has  presented   to 
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rmining   a   prevailing 
Section   8.407   of   the 
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Section    8.407   of    the  Charter  prescribes    the 
procedure   and    formula    for    establishing   a   prevailing    wage 
for   miscellaneous   employees   of    the  city  and    county.      The 
Charter   procedure    requires    that,    inter    alia,    the   Civil 
Service  Commission   shall   conduct   a  comprehensive 
investigation   and   survey   of   basic   pay    rates   and   wages    in 
other   governmental    jurisdictions   and    private    employment; 
and    it   shall   make    its    findings,    based   on    facts   and    data 
collected,    as   to   what   are    the  generally  prevailing   basic 
pay    rates   for    the  benchmark  classes.!/ 

Section   8.407    further  provides    that    the  Civil 
Service  Commission   shall   collect   basic    rate    data    from 
public   jurisdictions   and    private    employers    in   certain 
designated   Bay  Area   counties.      The   data   collected    from 
private    employers    is    restricted    to   salaries    actually   being 
paid    at    the    time  of    the   survey .2/     a  similar    restriction 
is    not  provided    for    data   collected    from  public 
jur  isdictions. 

Section   8.407   was   enacted    to   provide   a   method    for 
the  Civil   Service  Commission    to   determine   a   prevailing 
rate   of   wages.      After   such    a   rate    is    established,    the 


l./Section  8.407  provides  in  pertinent  part: 

"The  civil  service  commission  shall 
conduct  a  comprehensive  investigation  and 
survey  of  basic  pay  rates  and  wages  and 
salaries  in  other  governmental  jurisdictions 
and  private  employment  for  like  work  and  like 
service,  based  upon  job  classifications  as 
provided  in  section  3.661  of  this  charter  and 
shall  make  its  findings,  based  on  facts  and 
data  collected,  as  to  what  are  the  generally 
prevailing  basic  pay  rates  for  each  benchmark 
classes  of  employment  solely  in  the  manner 
hereinafter  provided." 

I'^The  pertinent  portion  of  Section  8.407  provides: 

"The  data  collected  shall  be  limited  to 
rates  of  pay  and  salaries  actually  being  oaid 
by  private  employers  for  like  work  and  like 
service. " 
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Board  of  Supervisors,  in  accordance  with  Section  8.401  of 
the  Charter,  fixes  the  compensation  of  miscellaneous 
employees  by  enactment  of  a  salary  standardization 
ordinance  on  or  before  April  1st.   Such  ordinance  shall 
become  effective  at  the  beginning  of  the  next  succeeding 
fiscal  year.!/   Section  8.401  provides  that  the 
compensations  of  the  City  and  County  employees  shall  be 
fixed  "in  accordance  with  the  generally  prevailing  rates 
of  wages  for  like  service  and  working  conditions"  of  other 
comparable  public  or  private  employees.   Sections  8.401 
and  8.407,  when  read  together,  show  an  intent  by  the 
electorate  that  a  generally  prevailing  rate  of  wages  shall 
be  determined  by  the  Civil  Service  Commission  prior  to 
April  1  and  that  the  Board  of  Supervisors  shall,  on  or 
before  that  date,  enact  an  ordinance  fixing  the  prevailing 
wage  as  found  by  the  Civil  Service  Commission  as  the 


3/Section  8.401,  in  pertinent  part,  provides: 

"In  fixing  the  schedules  of  compensation 
as  in  this  section  provided,  the  civil 
service  commission  shall  prepare  and  submit 
to  the  board  of  supervisors  and  the  board 
shall  adopt  a  schedule  of  compensations  which 
shall  include  all  classifications,  positions 
and  olaces  of  employment  the  wages  or 
salaries  for  which  are  subject  to  the 
provisions  of  this  section;  .  .  .  The 
compensations  fixed  as  herein  provided  shall 
be  in  accord  with  the  generally  prevailing 
rates  of  wages  for  like  service  and  working 
conditions  in  private  employment  or  in  other 
comparable  governmental  organizations  in  this 
state;  ...   A  schedule  of  compensations  or 
amendments  thereto  as  provided  herein  which 
is  adopted  by  the  board  of  supervisors  on  or 
before  April  1st  of  any  year  shall  become 
effective  at  the  beginning  of  the  next 
succeeding  fiscal  year  and  a  schedule  of 
compensations  or  amendments  thereto  adopted 
by  the  board  of  supervisors  after  April  1st 
of  any  year  shall  not  become  effective  until 
the  beginning  of  the  second  succeeding  fiscal 
year. " 
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compensation    for    City   and   County  employees   effective   at 
the    "beginning   of    the    next   succeeding    fiscal   year." 
(Section   8.401,    Charter.) 

The  question   then   becomes   at   what   period   of    time    is 
the  prevailing    wage   determined,    i.e.,    at    the   time  of    the 
salary   survey,    at    the   time   that    the  ordinance    is    enacted 
or    at    the   effective   date   that    the   surveyed    jurisdiction 
provides    the   salary   adjustment.      The   salary   survey    is    an 
ongoing   procedure   which   precedes    the   enactment   of    the 
salary   standardization   ordinance  on   or    before   April    1st. 
This   office   has   already   opined    that    the  Civil   Service 
Commission   may   utilize   salary  data  which    is    rendered 
definite  by   legislative   act   of    the   surveyed    jurisdiction 
by  April    1st   but  which   will   not  be   effective   until   the 
beginning   of    the   next    fiscal   year    (City  Attorney  Opinion 
No.    77-8,    February   16,    1977).      The    issue    now  presented 
questions   whether    salary   adjustments   subsequent    to   the 
beginning   of    the    fiscal   year  must    also   be    included    in   the 
salary    formula  of   Section   8.407    if   such   adjustments  are 
also  made   definite   by   legislative   act  prior    to    the 
April    1st   deadline    in   enacting    the   City's   salary 
standardization   ordinance. 

"Prevailing"    is  defined    in  Webster's   New 
International   Dictionary,    3rd    edition,    as: 

"Prevalent;    most    frequent;    generally  current: 
common    .    .    .    prevailing   applies    to   what    is 
predominant   or   widespread   beyond  others   of 
its    kind   or    class    at    a  time   or   place 
indicated,    implicit,    or    assumed    to  be   the 
present    .    .    ." 

Section    8.407    utilizes    the   current   concept   of   prevailing 
wages   by    requiring    that   private   wage   data  be    actually  paid 
at    the   time   of    the   survey.      That   which    is    paid   by  private 
employers    is   prevailing   because   that    rate    is   current   and 
then   existing. 

In   the   case   of   Alameda   County  Employees'    Assn.- v. 
County  of   Alamevla,    30   Cal.App.3d    518,    the  California  Court 
of   Appeal   has    interpreted   what    is   a  prevailing    wage   under 
a   salary   standardization  Charter   section   which    is    similar 
to  San  Francisco.      In  the  Alameda  County  case,    the 
employee   organization  challenged    the  county's  use   of 
salary   data  which   was  gathered    several   months   before   the 
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enactment  of    the   salary  ordinance.      It   claimed    that    such 
waqe   data   was    "stale"    at   the   time   that    the   county   adopted 
its  prevailing   wage   ordinance  and    therefore    the    rate   was 
not   "prevailing"    as    required  by    the   Charter. 

The  Court    in   the   Alameda   County  case    rejected    the 
employees'    claim  and  held    that    the    salary   data   collected 
by   the  Civil   Service  Commission   and    subsequently  enacted 
into   a   salary    standardization   ordinance   was    in    accord   with 
the   generally  accepted    meaning   of    "prevailing".      It   said 
at   pages   5  30-531: 

"It    is    first    to   be   observed    that    this 
section  of   the   charter   begins   with    the 
modifying   phrase,    'in    fixing   compensation.' 
This   suggests    that   the   Board    is   obligated    to 
afford    salaries   which    are    in   accord   with    the 
salaries   prevailing    at    the   time   they    fix    the 
compensation    for    the   ensuing    fiscal   year. 
This    interpretation    is    in   accord   with    the 
customary  usage  of   the   term    'prevailing.' 
That   word    is    defined    as   applying    'to   what    is 
predominant   or   widespread   beyond  others   of 
its    kind   or    class    at    a   time   or   place 
indicated,    implicit,    or   assumed    to  be   the 
present.    .    .    ."       (Webster's   Third   New 
Internat.   Diet.)      In  sum,    'prevailing'    refers 
to    the  present. "       (Emphasis    added.) 

As   the  Court   said    in   the  Alameda  County  case, 
"prevailing"    refers   to    the  present.      The  Court    reasoned 
that   the  Charter   provision   "in    fixing   compensation" 
suggests   that    the   salaries   established    in   the  ordinance 
shall   be    in    accord   with    the  prevailing    rates   of   wages    at 
the   time    that    the  ordinance    is    enacted.      The  phrase    "in 
fixing   compensation"    is   also  present    in   Section   8.401   and 
Section    8.407    of    the   San  Francisco  Charter.      It    appears 
clear    that    the   electorate    intended    that   the   Board  of 
Supervisors   enact   a   salary   ordinance  which   contains   a 
"prevailing    rate   of   wages"    that   exists   when   the   ordinance 
is    enacted    and    that    it    is    not   required    to    anticipate, 
predict   or   consider   salaries   which  wi 11   be  paid   after    the 
beginning   of    the   succeeding    fiscal   year. 

In  my  opinion,    the  Civil  Service  Commission    is 
required    under   Section   8.407   of   the  Charter    to    utilize 
salary   data    from  other  public   jurisdictions   which    is 
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either   being   oaid   at    the   time   of    the   survey   or    will    be 
paid    at    the  beginning   of    the   succeeding    fiscal   year 
because    such    data    is   current   and    generally  prevailing   at 
the    time   that    the    salary    standardization   ordinance    is 
enacted    (Alameda   County  Employees'    Assn.    v.    County  of 
Alameda,    supra )    or    at    the   time    it  will    become   effective 
(see  City  Attorney  Opinion  No.    77-8,    February   16,    1977). 
The   salary   standardization  ordinance    is    effective   at    the 
beginning   of    the   succeeding    fiscal   year    and    therefore   the 
salaries   contained    therein   must   be  prevailing   at    that   time 
and   not   at   subsequent   times   during    the    fiscal   year.      By 
its   very  definition,    "prevailing"   means   predominant   at    the 
current   or   present    time    (Webster's  New   International 
Dictionary,    3rd    edition).      The  Charter   selects   that    time 
as    "the  beginning   of    the   next   succeeding    fiscal   year" 
(Section   8.401,    Charter).      Therefore,    any   salary  payable 
after    the   commencement   of    the    fiscal   year    in   the   surveyed 
jursdiction   cannot  be    "prevailing"    at    the   time   of    the 
survev   or    at    the   commencement   of   the   succeeding    fiscal 
year. 


In  my  opinion.    Sections   8.401   and    8.407    contemplates 
a  prevailing    rate  of   wages    to  be   determined    as   of   the    date 
of   the   salary   survey  or    at    the  beginning   of    the  succeeding 
fiscal   vear.      Therefore,    the  Civil   Service  Commission 
should   not   consider    any   salary   adjustments   from   surveyed 
jurisdictions   which   will   be   effective   after    the  beginning 
of   the   succeeding    fiscal  year. 

Very    truly   yours, 

GEORGE    AGNOST 
City  Attorney 


By:       '/n^il^d.  J^Cl/^Z^_. 
MICHAEL 'C.    KILLELEA 
Deputy  City  Attorney 
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C*org*  Agnott, 
City  Attornvy 
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SUBJECT:      - 
REQUESTED   BY 

PREPARED  BY: 


rr  OPINION  82  -  14 
Conr^uct  of  Elections  in  Tagalog 


Jay  Patterson 
Registrar  of  Voters 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 
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When  Filipinos    account    for    5.6%  of    the    tota]    San   Francisco 
pooulation,    is    the   Registrar   of  Voters   legally   required    to 
conr!uct   elections    in  Tagalog? 


No, 


You  have  adyis 
Examiner  recently  re 
population  now  accou 
population.  (See  Ex 
B4.)  On  the  basis  o 
Committee  on  Electio 
of  conducting  electi 
and  Soanish.  You  as 
elections  in  Tagalog 
do  so  simpTy  on  the 
but  may  be  required 
analysis  follows. 


CONCLUSION 


INTRODUCTION 

ed  this  office  that  the  San  Francisco 
ported  that  the  City  and  County's  Filipino 
nts  for  5.6%  of  the  total  San  Francisco 
aminer ,  Wednesday,  February  3,  1982,  page 
f  this  information,  the  Citizens'  Advisory 
ns  has  asked  you  to  explore  the  possibility 
ons  in  Tagalog  as  well  as  English,  Chinese 
k  whether  you  are  legally  required  to  conduct 

We  conclude  that  you  are  not  required  to 
basis  of  the  reported  population  information, 
to  do  so  if  other  conditions  are  met.   Our 


ANALYSIS 


Bilingual  election  requirements  were  added  to  the  Voting 
Rights  Act  of  1965  by  the  Voting  Rights  Act  Amendment  of  1975. 
Pub.  L.  89-110,  Title  II,  §203,  as  added  Pub.  L.  94-73,  Title 
III,  §301,  Aug.  6,  1975,  89  Stat.  402.   These  requirements  appear 
as  42  U.S.C.  §1973aa-la  et  seq.   Section  1973aa-la  provides,  in 
pertinent  part  (emphasis  added): 


(b)  Prior  to  August  6,  1985,  no  State  or 
political  subdivision  shall  provide  registration 


S:U3315 


teem  206  Oty  Hall 


Son  Franchce  94102 
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or  voting  notices,  forms,  instructions, 
assistance,  or  other  materials  or  information 
relating  to  the  electoral  process,  including 
ballots,  only  in  the  English  language  if  the 
Director  of  the  Census  determines  (i)  that  more 
than  5  percent  of  the  citizens  of  voting  age  of 
each  State  or  political  subdivision  are  members 
of  a  single  language  minority  and  (ii)  that  the 
illiteracy  rate  of  such  persons  as  a  group  is 
higher  than  the  national  illiteracy  rate  .  .  .  . 
For  purposes  of  this  subsection,  illiteracy  means 
the  failure  to  complete  the  fifth  primary  grade. 
The  determinations  of  the  Director  of  the  Census 
under  this  subsection  shall  be  effective  upon 
publication  in  the  Federal  Register  and  shall  not 
be  subject  to  review  in  any  court. 

(c)   Whenever  any  State  or  political 
subdivision  subject  to  the  prohibition  of 
subsection  (b)  of  this  section  provides  any 
registration  or  voting  notices,  forms, 
instructions,  assistance,  or  other  materials  or 
information  relating  to  the  electoral  process, 
including  ballots,  it  shall  provide  them  in  the 
language  of  the  applicable  minority  group  as  well 
as  in  the  English  language  .... 

*  *  * 

(e)   For  purposes  of  this  section,  the  term 
"language  minorities"  or  "language  minority 
group"  means  persons  who  are  American  Indian, 
Asian  American,  Alaskan  Natives,  or  of  Spanish 
her  itage . 

Section  1973aa-la  is  not  self-executing.   It  goes  into 
effect  only  when  the  Director  of  the  Census  publishes  in  the 
Federal  Register  the  determination  that  (1)  more  than  5%  of  the 
citizens  of  voting  age  of  a  state  or  political  subdivision  are 
members  of  a  single  language  minority  and  (2)  that  the  illiteracy 
rate  of  such  persons  is  higher  than  the  national  illiteracy 
rate.   Illiteracy  for  this  purpose  is  defined  as  failure  to 
complete  the  fifth  grade.   Only  American  Indians,  Asian 
Americans,  Alaskan  Natives  or  persons  of  Spanish  heritage  qualify 
as  language  minorities  or  language  minority  groups.   (Filipinos 
are  a  language  minority  group  within  the  meaning  of  the  law.) 
When  a  state  or  political  subdivision  must  provide  bilingu  ■> 
elections,  any  materials  or  information  relating  to  the  electoral 
process  must  be  provided  in  the  applicable  minority  language  as 
well  as  in  English.   Doi  v.  Bell  (D.  Hawaii  1978)  449  F.Supp. 
267,  269. 


Jay   Patterson 
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12 
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Tn    40   Fed.    Reg 
published    the   determ 
minority   groups  met 
illiteracy    rate    requ 
for   both   groups    in   S 
Action   V.    Lequennec 
U.S.    1129,    59    L.Ed, 
determinations   have 
County;    in    fact,    no 
and    determinations   b 
delayed.      See   The  Wa 
page    1,    for    a   report 
information . 


.    41827    (1975)    the  Director   of   the  Census 
ination   that    Spanish   and   Chinese    language 
both   percentage   of   voting   age  peculation   and 
irements   so   as   to   trigger   bilingual    elections 
an   Francisco.      See   Chinese    for    Affirmative 
{9th    Cir.    1978)    580   F.2d    1006,    cert.    den.    439 
2d    90,    99    S.Ct.    1047.      No   subsequent 
been   published    regarding    this    City   and 
determinations  have   been  published    since    1976 
ased   on   the   1980   census   may   be   considerably 
11    Street   Journal,    March   9,    1982,    Section    1, 
on   snags    in   the    flow  of    1980   census 


A  published    determination   that   San   Francisco's   Filipino 
population   meets   both   Section    1973aa-la  prerequisites    so   as    to 
trigger    the   conduct   of   elections    in   Tagalog   as   well    as    in  English 
will   also    trigger    the   application   of   California  Elections  Code 
Sections    10208.5   and    14203.      These   Sections,    respectively, 
require   a   bilingual   Tagalog    ballot   and   permit   the  posting    in 
polling   Dlaces   of    facsimile  ballots    in   Tagalog    if    the  Registrar 
finds   a   significant   and    substantial    need    therefor. 

If   the   reported    5.6%   of   San  Francisco's   total   population 
which    is  Filipino    is   so   concentrated    that    it    approximates    3%   or 
more    of    the   voting   age    residents   of   any  precinct,    or    if 
interested   citizens    or   organizations   provide    information   which 
the   Registrar    concludes    indicates   a   need    for    assistance    in 
registering    to   vote   and    in   voting,    then   the  provisions   of 
California   Elections   Code   Sections    30  2,    subdivisions    (c)    and    (d), 
and   1635,    subdivisions    (b)    and    (c),    are    invoked.      These   Sections 
require    reasonable   efforts   to    recruit,    respectively,    deputy 
registrars   and   election   officials   fluent    in   both   Tagalog   and 
English    to   serve    in  precincts   with    large   Filipino  populations. 
Since   the    state    statutes  do   not   specify   a    triggering  mechanism   - 
for    example,    a   determination   by   the   Secretary   of   State    -   the 
Registrar    is    responsible    for    finding    that   the    necessary 
conditions    exist. 


Respectfully   submitted, 

GEORGE    AGNOST 
City  Attorviey 


approved: 

georgC^gnobt 
City  Attorney 

8423B 


B  u^f  H-^  .L_E^e  1  \^n  th  a  1 
Deputy  £ity  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


and  County  of  San  Francisco: 


George  Agnost, 
^City  Attorney 


Office  of  City  Attorney 

MAW  1 7  m'> 

March    12,    1982       SAiJ  FHAi.C.-OO 

PU:r'_IC  U3RARY 


SUBJECT: 

REQUESTED    BY: 
PREPARED   BY: 


^  OPINION   NO.    82-  15 

Non-Accumulative   Parking  Meters;    Advertising  On 
Parking  Meters. 

HON.    GILBERT    H.    BOREMAN ,    CLERK    OF    THE    BOARD 

THOMAS    J.    OWEN 
Deputy  City   attorney 


QUESTIONS    PRESENTED 

1.  Is    the   City   and  County   of   San  Francisco   empowered 
under    State    law    to    operate    non-accumulative    parking   meters 
(meters    which   do    not    allow    additional    narking    time   when    coins   are 
inserted    during    a   paid  cycle  beyond    the   time   established    by   that 
coin    insertion)? 

2.  Is   the   Board   of   Supervisors   authorized    to   determine 
whether    the   City   and   County    of   San   Francisco    is    to   operate 
accumulative   or    non-accumulative   parking   meters? 


3.  May    the   City   and  County   of   San   Francisco   lease 

advertising    space   on  parking  meters   as   a   source  of    revenue   to 
City   and  County? 

CONCLUSIONS 


the 


1.  So    long   as    such   use   promotes    the   regulation   of 

on-street   parking   and    vehicular    traffic  and   any    increased    revenue 
realized    is    devoted    to    related    aspects   of   parking   and    traffic 
control,    the   City  may   operate   non-accumulative   meters. 


2. 


Yes. 


3. 


No. 


You    have    requested    this    office,    at    the  direction   of 
Supervisors   Hongisto,    Molinari,    and    Silver,    to  prepare   opinions 
on   the    legality  of  operation  by   the  City   of   non-accumulative 
parking   meters,    on   who    is    authorized    to  make    the   determination    to 
operate    such   meters,    and    on  whether    the  City  may   lease   out    space 
for    advertising  material   on   parking  meter    standards.      Because   all 
three   questions    turn    upon   similar    legal    considerations,    we    have 
lanswered    them  all    in   this   opinion. 


Hon.    Gi'''~'ert   H.    Bornan, 
Cork   of    fie   Board 


Ma-ch    ■'2,    1^32 


OPTNIO'^T   VO.    S7-  15 


AXALYSIS 


T'he    right    to   exclusive    contro''    of    vehicular    t-'affic    on 
puhTjc    streets    an'^    highways    belongs    to    the   state.      P  i  po  1  y   v . 
Senr.on     n?4?)     20    Cal.?'^    T"",     372-373;    Pragg    v.    C  i  tv    o^    Auburn 
^P'■^7^    253   ^al.Aoo.2r!    50,    53.      An>-^    the    regu'iation   of    pa>-'<ing   on 
public    streets   anrl   highways    is   a    legitimate   aM    to  such    traffic 


cont»"0'',    and    regu''ation.      County   of    TjOr>   Angeles 


Citv   of 


AihaTiSra     (l'^3'i>    27    Cai.3ri    13^,    192-1^3;    ^ieaol    v.    C^'ty   of    Oakian'^ 
(■''^''S)    Cal.App.3'^    351,     357.      -^he    state   has    preenpteri    loca- 
iea^■s"'a^^on    in    tho    fio'''^   of    traffic   control    regar-^:ng    pa''kinq    on 
pub"'ic    streets   anf^    highways. 

Section    22503    of    the   Vehicle   ^orie    rea-ds,    in   part,    as 
fo"!  ■•  o-'.'s : 

"'^    2250S.      Pa-king   ^'eter    Zones.      Loca"" 
authorities    shai"*    not    estah""  ish    parking   meter    zones 
or    fix    the    rate    o^    fees    for    such    zones    except    by 
orrii  nance .       *      *       *      " 


Severa"'    op-'ifornia   rlecisions   have    rea-'l    into    thi^    Section     (anrl    the 
scheT'.e  _of    la^-'s    in   which    it    is    found)    an    intent    en   the   part    of    the 
Legislature    to   preempt    the    fie''''!   of    traf  f  ic-regu""  at  i  on    relating    to 
parking  meters,    ani^    to  delegate    to    localities   a    limite-    authority 
to    exercise    th^t    contro""    on   beha''f    of    the    state.      Mervvnre    v. 
Ack^r     (1?'^     139    Cal.App.2'^    558,    S^i "  ;    B'-agg    v.    City    o^'  Auburn 
(Tor^-j)    75  3   ca""  .Apn.2d,    50,    53.      Sen   Francisco    has    exercised    this 
authority   by    enacting   Article    12    of    the   '^ra^^fic   Corlo     (Packing 
Meter   Regu"' at  ions  )  . 

"on-Accumulative   ^!eters 


Vehicle   '"'ode    Section    22503    provides    that    ""oca!    authorities 
[shall    set    the    times   and    rates    for    packing   meters;    Section    203   of 
the    San   "rancisco   Traffic   Co^e   places    this    authority    in    the   Board 
lof   Supervisors.      The    accumulation   of    "free    time"   may   be    regulated 
ibv    the   Board    as    an    incident    of    that    author  itv. 


In   DeArvan   v.    City    of    San   Diego    n'^45)    7  5    Cal.App.2d    29  2, 
ola'ntiff    sought    to    enioin    the    use   o^"    pa'-king   meters    that   charged 
a   nicke""    for    the    second    hour    of    parking    in    a    two-hour    zone,    while 
the    first    hour    cou''d    he   broken    up    into    tv;elve-mi  nute    intervals. 

The    court    re^'used    the    injunction,    finding: 
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"Moreover,    the   policy    of    not    offerinq    shorter 
periods   durinq    the    second    hour    is    consistent   with 
the  'genera''    purpose   and   design   of    the    ordinance    to 
hasten    the   departure    of   parke'^    cars    in   congested 
areas,    and    to   offer    parking    oppo*- tun  i  ties    to   as  many 
differen*:   neopi  e   as   possible." 

r)p^.-van    V.    p,an   Diego     (1Q4'^    7S    Cal.  App.?d    at    29  7. 

'Ton-accuTP.u"^  at  i  ve   meters   are    a    sirni"'a'-    and    reasonable  means 
o^   hastening    the    departure   of    parked   cars    in   a    congested   area. 
The   driver    sti"i1     receive?    the   amount   o^"    narking    time    he   or    she 
pa'''d    for;    only    "f^ee    time"   otherwise    left    on    the    meter     is    lost. 
It    is    within    the   discretion   of    the   Board    of    Supervisors    to 
determ.ine    how  much    pa '' king    time   vn' 1 1    be    allocated    upon   the 
insertion    of    co'-ns    in    a   na^kinq   meter,    as    lonn    as    the   amounts    of 
time   anvl    money   prescribed   are    consistent    vnth    the   purposes    of 
traffic    fow    requ''ation.      See    DeArvan    v.    ^itv   of    San   Diego,    sunra  , 
75   '"al  .Ar>p.?d    at    2^^,. 

In    a    p'-ior    oDin-on     (a    copv    of   V7h  i  ch    is    attached    fo*-    vour 
reference),    this    office    advised    that    the    use   of   a    similar    device, 
knov.T!    as    the    """raffic  Master",    to    eliminate    "free    time"    from 
narking   meters    would    be    unlawful     if    the   primary   purpose   behind 
such    use   was    to    increase    the   general    revenue   derived    therefrom 
without    re'iation    to    improving    parking    or    traffic   conditions.      San 
Francisco   City  Attorney   Opinion   No.    55-'' 079  . 

In    interpreting    the    re!"  at  i  onship   between   meter    revenues   and 
the   area   of    tra^^fic    regulation    to   be    subsidized,    the   courts   have 
const'-ued    the    requirement    liberally.       Tn   DeAryan ,    a   San   Diego 
ordinance   provi'^ed    that   parking   meter    revenues   might   be    used    not 
only    to   defray    the   expenses    of    installing,    operating    and 
controlling    pa-kina    spaces    and    packing   meters,    but    also    to    defray 
the   expenses    of    controlling    traffic    v.'hich    might    affect    or    be 
affected    bv   narking    in   narking   meter    zones. 

T^e    court   held    that    the   object    o*"    the    ordinance    was 
regulation    not    revenue,    and    that   surplus    revenue    realized    thereby 
was    incidental    and    not   disproportionate    to   kno\^'n    and    estimated 
costs   and    based    thereon    sustained    the   va'iidity   of    the   ordinance. 
DeAryan   v.    San   Diego,    supra ,    75   Cal.App.2d    at    2^  f> .      So    long    as    the 
use   of   non-accumulative   na'-king   meters   bears   a    relationship    to    the 
promotion   of    traffic    flow   within   the   City,    and    any    increased 
revenue    is    devote"^    to    the  nurooses    for    v.'hich   meter    revenues  may   be 
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expende:"?    lawfullv,    sun'-'    use    is    permissible    under   Vehicle   Ccv'^e 
Section    ?2'^08    an""   '^raffic   Cof3e   Section    ^02. 

Lawful    expenditures    include    not    on'ty    the    installation    and 
maintenance   of    rsarkinq   meters, 

"hut    a'lpo    those    incurre--''    in    the    cont''ol    o^.    traffic 
which   Tiay    affect    or    be   af^'ected   by    the   parking    of 
veh  i  c'' es    in    the   paT-king   meter    zones    thus   created, 
including    those    incurred    in    connection   with    painting 
lines    and    signs,    ma^"  nta  i  n:  ng   mechanical    traffic 
signal's   and  other    expenses    of    regu''atinn    traffic   an"^ 
enforcing    traffic    regulations    wi  th    respect    to    a"' 1 
traffic    wh-ich    mav    affect    or    be    affected   by    the 
parking    o*"   vehicles    in   narking   meter    zones." 

r>e  Aryan   v.    Snn   ''^iego,    supra  ,    7  5    '"al.^pp.2d    at    2"*^. 

Authority    of    Boar^   of    Supervisors 

Section    ''03,    Article    ^  2 ,    oP    the    San   Francisco   7ra*^fic   Code 
( ''a  "  k  i  nn   Meter   T^egulat  i  ons  ^    provii^es    "^tlhe   denomination   of    the 
coin    or    co'-'.ns    that    shall    be   deposited    in   the   parking   meters,    the 
parking    time   allowed    fo'' lowing   deposit    of    such    coins,    and    the 
hours    during    which    such   deposits   are    required,    shall    be    fixed    from 
time    to    time   by    resolution   of    the   Board   of    Suoervisors    for    the 
area   or    areas    in   which    parking   meters   ar*-'    nov;    or   may  hereafter    be 
installed    and    shaM    he    such   as   will    best   promote    efficiency    and 
safety    in   the    use    of    the   pub""  ic    street    ..."      The    accumulation   of 
"free    time",    when    coins    are    inserte*^    du''ing    a    paid   cyc''e,    may   be 
reguT  ate^:^   by    the   Board    as   an    incident    to   that    authority. 

Section    20  2   of    the   Traffic   '^ode   pi-ohibits   parking    in   meter 
zones    without   depositing   money    in    the    meter,    "unless    said    parking 
meter    indicates    at    the    time    such    vehicle    is    parked    that    an    unused 
portion    ['free    time']     remains    of    the   period    fo*"    which    a    coin   or 
coins    was    or    were    previously   deposited;    nor    sha""  i    any   person 
permit    any   vehicle    to    remain   parked    in    anv    parking   meter    zone 
during    any    time   when    said   parking   meter    indicates    that    no  portion 
remains    of    the   period    for    which    the    last   previous   coin    or    co.-ns 
was    or    were    deposited    ..."      Accunu""  at  i  ve    meters   credit    the 
motorist    for    unexpired    time    still     registered    upon    the    meter,    in 
addition    to    the   time   allowed    by    the   next    coin    insertion. 
"^'on-accumul  at  i  ve    meters  cancel    out    anv   unexpired'    time    remaining    on 
the   meter    upon    the    insertion    of    a    coin   or    coins. 
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Section    217    reserves    to    thp   Board    the    riqht    to    repeal   or 
amen'i    the   Article    at   v/lll.      T'he   Boarl    mav    either    grant    or    withholri 
the    "free  "time"    exception    in    Section    ?0  2 .      It   may   also 
conditionally   grant    the    exceotion   by   using    non-accumulative    meters 
anrl    limiting    the   exception    to    those   motorists   v;ho   either    leave    the 
parking   space   or    insert    a'^ditiona"'    coins   at   the   enr^  of    (rather 
than    -^urinq^    the   original    pair?   cycle. 

Section    201    of    the   Traffic   Cor"'e    authorizes    the   Director    of 
Ptihtic  ''Torks    to    instaT*    such   meters   as   he   or    she   deems   proper, 
that   v'i  11     "accurately  measure,    in    minutes,    the   period   of    time 
durinn    K'h  i  c^.    said   vehicle   may   Dark    in    said   paf'king   meter    zone." 
But   State    ''aw   vests    in   municipalities    the    author  itv    to    establish 
parking   meter    zones    and    to    set    rates    for    the   same,    an'^    San 
F-rancisco   has   delegated    that    authority    to   the   Board   o^" 
Supervisors.      Determination    of    the    length   of    parking    tim.e    to   be 
allocated   bv    narking   meters,    including    whether    it    should   be 
cumu"'ative   wifi    "free    time"    from   prior    periods,    is    within    the    sole 
authority   and    discretion   of    the   Board   of    Supervisors.      San 
"ranc  is  CO   Traffic   CCK^e   Section    20  3. 

""hu^ ,    the    Board   of    Supervisors    is    authorized    to   determine 
whether    accumu""  at  ive    or    non-accumulative   packing   meters    "will    best 
promote   e^'ficiencv   and    safety    in   the    use  of    the  public    streets"    in 

the   r^'tv   and    i^ounty   of    San   Francisco. 


Advertising   On    Parking   Veters 


In   DeA'-yan    v.    San   Diego,    sunra ,    7  "^   Cal.App.2d    2*^2,    plaintiff 
sought    to    enioin    enforcement    o^    San   Diego's    Da''king   meter 
ordinance.      One    of    the   grounds    v/as    that    the    receipts    from    the 
narking   meters    were    s  igni  f'icantl  y    in   excess    of    the    costs    for    which 
such    receipts   may    lav.'fu^'ly   expended;    no   attack    was   made    unon    the 
legality    of    the    citv    parking   meter    ordinance    as    a   part    of    the 
re  gu""  at  ion    o*"    traffic. 


sai  c 


In   sustaining    a    judgment    for    the   defendant   citv,    the    court 


"A    reasonable    variance   must    necessari^v   be   allowed 
in   such   cases,    so    long    as    the   object    of    the 
ordinance    is    the    regulation   of    traffic   and    not    the 
raising    of    revenue,    anf^    as    ''ong    as    any   possible 
surnlus    or   profit    is    both    incidental    and    not 
disproportionate    to    the    cost    and    scope   of    the 
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reaulation    thus   carried    into    effect."       ff^mphapis 
a'i^le-l.) 

Tfl.  ,    at    2'^fi.       In   San   ^rancisco   Citv   Attornev   Opinion   'lo.    SO-i  fi?  , 
this    office    appHe'l    the    reasoninq    of    the   DeAryan   case   a  n""    ar'vise'-l 
that    the    use   of    oa^kinq   meters    for    r'isoiay    of    orlvate    advertisinq 
matter    woul'?    not    promote    traffic   contro''    and    thei-efore   would    be    an 
imnrooer    exercise   of    the   author itv   deieqated    to    the   ritv   by 
Vehicle   '"^orle    Section    2250S.      T'he    revenue    asoects    of    parkinq   meter 
reaulations    m.ust    a"'v7avp    be    subsiriia-v    to    the   proper    requ''atorv 
purposes    of    those    ordinances. 

A    later   ooin'on    of    this    of'fice   arrived    at    a    contrary 
conc''usion.      San   Francisco  Citv    Attorney   Opinion   No.    62-59.      The 
distinction   v.'as    based    on    the    reasoninq    of   yi  nkenv;e  rder   v.    Citv   of 
Yakima    (19  SB)     329    Pac.2d    873,    in   which    the    Suprem^^~Cour  t    of    the 
State    o^  ''^ash^■  nqton    hold    that    a   chartered    citv  mav    lease    space   on 
its    parkinq   meters    ^or    advertising   purooses,    provided     (1)    there    is 
no    unreasonable   encroachment    or    interference   with    the   public   use, 
and     (2)    proper    controls   are    retained   by    the    city,    i.e.,    the    fixing 
o*"   a-^vertisina    charges    and    aoorova''    by    the    citv   as    to    the    nature, 
size,    qenera""    appearance    and    content    of    ai""    a^'vertising   materia''. 

The   '■!]  n  ken  we  rder    decision    assumes    that    since   the   State    of 
>7ashinqton   has    the    authority    to    lease    space   on   parking   meters    for 
advertisinq    ourooses,    a    cha'-t'^re-^    city    in   Washinqton   enjoys    the 
same   power.      However,    neither    the   T-'i  nkenv;e  "de  r   case,    nc    our 
opinion   based    on    it,    ad'^resses    the    limited    nature    of    the   authority 
granted    localities    by    the    State   o^    'California   over    the    subject 
area   o*"    parking   m.eters. 

The   California    Attorney   General's   Office    has    issued    an 
opinion,    a    copy    of   which    is   attached    for    your    reference,    advising 
tiiat    a   citv  mav    not    lease   advertising    space   on    devices    to   be 
attache'^    to   parking   meters    on    city    streets.       27   Ops .  Atty  .Gen . 
3'^'^.      The   opinion   emohasizes    that    under    Ca''ifornia    lav;,    parking 
meters   are   a^^owed    as    regulatory,    not   general    revenue  producing, 
devices,    an'''    that    their    use,    like    the    use   o^    the    streets    in 
general,    must    be    for    the  public    good    and    not    for    private   purposes. 

The   oninion    addresses    the   argument    that    a    city   has    a    right 
to  make    incidental    use   of    its   own   property,    saying: 

"':-7hi''e    it    is    true    that    the    stanchions   upon   which    the 
advertising    signs   are   proposed    to   be   erected    are    the 
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property   of    the   Titv,    thev   are   property   on"'y    in   the 
liinite'"''    sense    that    they    are    necessary   and    essential 
sma''''     i  nstr  UTienta'' T  t  i.  es    erecter]    on    the   sirlev;alks    for 
the   purpose   of    co^lectinq    tolls    for    par  kino    on    the 
streets.       *    *    *      a   convention    ha""!  ,    a   public   v.'ha'-f 
an'^    a   p'.]h''ic    park    are   erecte'^    upon   propert"   o\/me'^   by 
the   cit"   for   Dub''ic   uses   an-"?    ourposes;    whereas 
parking   ynetc''    stanch  ^'ons   are   erectefi    upon   the 
private    orope^tv    of    ahuttinq    ov;ners,    anc'    their 
maintenance    thereon    is    justifiei^   only   bv    the   public 
easement   which    the    city   heir's    in    its   highways    for 
the  purpose   of    regui'ating    traffic    under    the   police 
po  we  r  .  " 

27    On? .  ^tty  .'"^on .    at    ?7?,    quoting   Chestnut   Hill,    etc.    v.    City   Of 
Phi  lad  el  phi  a     fl^S'ii     87    Pa.    Hist.    &   Co.    Reps.     209,     240, 

Tieasinq    snace   on   narking   neters    ^or    commercia"'    advertising 
wou^ d    not   promote    the    safe    use   of   public    streets.      Nor    could    the 
revenue   generated    be    considpred    a    n^re    ancillarv    to    traffic 
regulation    as    envisioned    in    the    linilted    grant    o*^    authority   given 
to    cities    under    Vehicle   Code    '^lection    ''25  03. 

""herefore,    the   Citv   and   rountv    of    *^an   Francisco   does    not 
I   have    the   authority'    to    lease    advprtising    soace   on   narking   meters 
locatp'"'    on   Citv    streets.      For    these    reasons,    Pan   Francisco   City 
Attorne"   Opinion   No.    ^2-59    is    overruled. 


Respectf  u""  "I  V    subritted. 


'^HOMA=;    J^    O'VEN 
Deputy  City   Attorne^' 


/■^ 


3UR^    E.    DELVT^NTHAL 
Deouty  City   Attorney 
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UBJECT:       PARKING   K^ETERS,    LEGALITY   OF  VIHERE  USED  FOR   TRAFFIC 

REGULATION   OR  REVENUE.  ^^ 


ear  Sir: 
ollowsj 


You  have  requested   an  opinion  of  the  City  Attorney  ae 


REQUEST 


"At  Its  meeting  held  on  'ednesday,  April  k,    1956» 
the  Finance  Committee  had  uni^er  consideration  an  offer 
for  the  Installation  of  parking  meter  controls,  the 
use  of  which  would  remove  so-called  'free  time*  from 
parking  meters  whenever  cars  drive  away  from  metered 
stalls. 

"Attached  hereto  is  a  complete  brochure  on  the 
above-mentioned  device,  known  as  the  'Traffic  Kaster.' 

"By  direction  of  the  Finance  Committee  this  matter 
is  being  referred  to  you  for  your  opinion  as  to  legality 
of  use  of  such  a  device.   Particularly,  the  Committee 
would  like  to  be  informed  whether  or  not  parking  meters 
may  be  maintained  only  for  purposes  of  regulation,  or  for 
revenue,  or  a  combination  of  both,  and  whether  or  not  the 
operation  proposed  is  legal  and  proper. 


It 


£  P  I  N  ^  0  N 

The  proffered  "Traffic  Master,"  a  device  designed  to 
ilimlnate  so-called  "free  time"  from  parking  meters,  would  be  11- 
egal  if  installed  for  the  primary  purpose  of  increasing  the  general 
:svenue  derived  therefrom  without  relation  to  improving  the  parking 
r  traffic  problem.   Two  considerations  have  led  me  to  this  con- 
dusion: 

First:   The  legality  of  our  present  parking  meter  law 
Ordinance  No.  i4.238.  Series  of  1939)  rests  upon  its  stated  purpose 
':o  regulate  the  parking  of  vehicles  upon  the  streets  of  the  City 
fid  County  of  San  Francisco,"  and  the  fact  that  the  revenue  produc- 
tion from  them  presumably  bears  a  reasonable  relationship  to  their 
C)8t  of  installation  and  maintenance  (De  >^ryan  v.  City  of  San  Diego, 
1)  C.A.2d  314.7;  State  v.  McCarthy,  126  Fla.  1^33,  171  So.  3lirr"Kimmel 


V  Spokane.  7  Vash.2d  372,  109  P. 2d  1069;  note  (191^)  130  A.L.R.  316)  . 

Second:   It  has  been  held  generally  in  other  Jurisdictions 
t.at  at  the  point  where  utilization  of  parking  meters  by  a  municl- 
p.lity  becomes  excessively  revenue  producing  in  relation  to  the 
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regulatory  problem  involved,  it  thereupon  becomes  an  unauthorized 
tax  imposition  upon  parking  meter  users.   It  appears  in  this  in- 
stance that  the  main  argument  being  advanced  in  favor  of  "Traffic 
Master"  is  its  supplementary  revenue  producing  character.   That 
purpose  of  installation  by  and  of  itself,  however,  if  adopted  by 
the  Board  of  Supervisors  in   amending  the  present  ordinance  would 
in  my  opinion  be  stretching  the  ordinance  to  a  point  of  illegality. 

Our  Supreme  and  Appellate  courts  in  California  have  not 
as  yet  handed  down  a  decision  directly  upon  this  issue,  but  I  be- 
lieve the  majority  viev;  in  other  Jxirisdictions  is  ably  summarized 
in  the  Idaho  case,  Foster' s,  Inc.  v.  Boise  City,  63  Idaho  201, 
118  P. 2d  721,  728,  as  follow b1 

"The  means  and  instrvimentalltles,  by  and  through  which 
the  supervising  powers  of  the  policing  authority  are 
brought  to  bear  on  the  subject  to  be  regulated,  involve 
costs  smd  expenses.   It  Is  only  reasonable  and  fair  to 
require  the  business,  traffic,  act,  or  thing  that  necessi- 
tates policing,  to  pay  this  expense.  To  do  so  has  uni- 
formly been  upheld  by  the  courts.   On  the  other  hand,  this 
power  may  not  be  resorted  to  as  a  shield  or  subterfuge, 
under  which  to  enact  and  enforce  a  revenue-raising  ordl» 
nance  or  statute  .  .  • 

"The  fact  that  the  fees  charged  produce  more  than 
the  actual  cost  and  expense  of  the  enforcement  and  super- 
vision, is  not  an  adequate  objection  to  the  exaction  of 
the  fees.  The  charge  made,  however,  must  bear  a  reason- 
able relation  to  the  thing  to  be  accomplished." 

There  is,  however,  at  least  one  possible  way  in  which 
these  legal  obstacles  may  be  surmounted.   If  the  Board  of  Super- 
visors amends  the  present  parking  meter  ordinance  for  the  stated 
purpose  of  channeling  the  Increase  in  revenue  involved,  or  the  net 
revenue  derived  from  the  whole  parking  meter  operation,  into  the 
financing  of  regulatory  costs  in  other  kindred  aspects  of  the  whole 
parking  and  traffic  control  problem,  such,  for  Instance,  as  pro- 
viding better  off-street  parking  facilities,  such  an  amendment 
would  perhaps  stand  a  legal  test.   The  well-reasoned  case  of  Hlckey 
V.  Riley,  177  Ore.  321,  162  P. 2d  371,  indicates  such  a  broad  scope 
of  proper  regulatory  uses  with  respect  to  parking  meter  revenue. 
An  excerpt  from  it  reads  as  follows  (p.  377): 

"The  moneys  derived  from  the  operation  of  the  meters  have 
been  expended  for  the  purposes  stated  in  the  ordinances, 
as  amended.   Included  in  such  purposes  is  the  installa- 
tion and  maintenance  of  traffic  controls  throughout  the 
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city.   Such  traffic  controls  Include  traffic  signals, 
safety  Islands,  street  marking  to  direct  traffic,  tun- 
nels for  pedestrian  use  under  dangerous  intersections, 
the  salaries  of  police  officers  engaged  in  policing 
parking  raeters  aj^d  investigating  traffic  accidents, 
purchase  of  automobiles  and  other  necessary  equipment 
for  the  use  of  such  officers,  and  the  expense  of  re- 
modeling the  police  station  to  provide  facilities  for 
handling  cases  of  violation  of  traffic  regulations. 
•  •  •  the  expenditure  of  the  meter  revenues  for  such 
purposes,  as  expressed  in  the  ordinances,  is  reasonably 
within  the  general  purpose  of  traffic  control." 

I  conclude  therefore  that  while,  as  first  stated,  author- 
izing a  "free  time"  eliminating  device  on  parking  meters  may  not  be 
done  strictly  as  a  revenue  producing  measure  for  general  city  pur- 
poses unrelated  in  character,  it  may  be  done  as  a  supporting  means 
of  acquiring  needed  additional  revenue  for  improvements  in  all  re- 
lated aspects  of  the  parking  and  traffic  control  problem.   In  so 
advising  you,  however,  I  would  caution  that  there  are  certain  prac- 
tical objections  which  the  Department  of  Public  VIorks  has  to  the 
presently  proposed  device,  which  I  am  sure  the  Board  of  Super- 
visors will  consider  along  with  these  legal  aspects  of  the  problem. 

You  are  also  advised  that  certain  questions  concerning 
patent  rights  to  the  so-called  "Traffic  Master"  have  been  raised 
to  this  office  and  that  those  questions  must  be  resolved  before 
any  favorable  action  may  be  taken  concerning  its  use  by  the  City. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  John  R.  McGrath 

'  Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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QUESTION    PRESENTED 

Mav  the  Registrar  of  Voters  mail  the  sample  ballot  and  the 
voters  pamphlet  under  separate  cover,  so  as  to  allow  the  sale  of 
commercial    advertising    space    in   the   pamphlet? 

CONCLUSION 

No.      The    sample   ballot    and    the    voters    pamphlet   mav    be 
separate    documents,    but    the   San   Francisco  Charter    requires    that 
they   be   mailed    under    the    same   cover.      The   California   Elections 
Code   prohibits    the    inclusion   of   any   unofficial   material   with    the 
sample   ballot.      Hence,    so    long   as    the   Charter    requires    that    the 
sample   ballot    and    the   voters  pamphlet   be  mailed    under    the   same 
cover,    no   advertising   may   appear    in   the   pamphlet. 

INTRODUCTION 

You   have    advised    this    office    that    the    Board   of    Supervisors 
has    asked    you    to    study    the    feasibility   of    selling   commercial 
space    in   the    voters   pamphlet.      Although    the   sample   ballot   and    the 
pamphlet   used    to   be   separate    documents,    they   were   mailed    together 
in   the   same   envelope;    now    the    sample   ballot    is  contained   within 
the  pamphlet.      You   ask   whether    the   sample   ballot    and    the   pamphlet 
may   again   be    separate  documents,    and    further,    whether    they  may   be 
mailed    separately,   with   commercial   advertising    space   sold    in   the 
pamphlet.      We   conclude   that,    under    the   San   Francisco  Charter,    the 
two  may   again   be   separate   documents,    but  must    again   be  mailed    in 
the   same   envelope.      Since   the  California   Elections   Code  prohibits 
the    inclusion   of    unofficial   matter   with    the   sample   ballot,    no 
advertising    space   may   be    sold    in   the   pamphlet.      Our    analysis 
follows . 
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ANALYSIS 

Charter    Section    9.105     (Material    on   Candi'^ates    Mailer"    to 
Voters)    provides,    in   pertinent    part: 

The    registrar    shall     .     .     .    cause    to    he    printed    in 
pamohlet    form   and   iriai  1  ed    to   each    registered    voter 
with    the   sample   ballot,    a   copy   of   all    statements 
of    qualifications    of   candidates    received    by   him, 
to    be    followed    by    the    names    and    addresses    and 
occupations   of   al""    sponsors   and   all    officers    to 
be    voted    for    in   said   city   and    county.       (Emphasis 
added  . ) 

And    Charter    Section    o.ll2    (Material    on  Measures   Mailed    to   Voters) 
provides,    in    relevant    part: 

Whenever    any  measure    is    required    by    this 
charter    to  be   submitted    to   the    voters   of    the   city 
and    countv   at    any   election,    the    registrar   sha^l 
cause   the   measure   or   policy    to  be   printed    in 
pamphlet    form   and    shall    mail   the   same   with    a 
sampl e   ballot    to   each    voter,    at    least    ten    days 
prior    to    the   election.      This   pamphlet  may    include 
any   other   matter    required    to  be  printed   and 
mailed.      The  board   of    supervisors   shall,    by 
ordinance,    provide    for    the    format   of    said 
pamphlet   and    for    the   submission,    review, 
selection,    printing   and    inclusion   of   arguments    in 
favor    of   or    in   opposition   to    any  measure 
contained    in   said   pamphlet.       (Emphasis   added.) 

We   have   traced    the   history   of    these   charter   sections    in   an 
effort    to   shed    some    light   on   the   emphasized    language.      The 
Charter   of    1900,    Article   XI    (Department   of   Elections),    Chapter    II 
(Municipal   Elections)    contained   no  provisions    regarding   a    sample 
ballot   or    other   material    to   be   mailed    to    the   voters.      Such 
provisions   appear    for    the    first    time    in    1910,    when  Chapter    II    was 
amended    and    Chapter    III    (The   Initiative)    was    added. 

Chapter    II,    Section    3,    subdivision    (4)    directed    the   Board 
of  Election   Commissioners   to  print   candidates'    statements   either 
in  sinale    sheet    or   pamphlet    form  and    to   enclose   and   circulate 
them  with    the   sample  ballot;    Section   7    instructed    the   Registrar 
of  Voters    to  mail   a    sample   ballot    to   each    voter.      Chapter    III, 
Sections   9   and    10   charged    the   Board   with   the  duty  of   causing 
ballot  measure   arguments    "to  be   bound   with"    ballot  measures, 
which   were    to   be   enclosed    "in   an  envelope   with"    the   sample   ballot 
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anri    mailed    to    each    voter.       See    also   Charter   of    1900    as    amended    in 
1916    and    approved    in    1917,    Chapter    II,    Sections    8     (Official 
Pamphlets    -   Candidate's    Statement)    and    17     (Sample    Ballots),    and 
Chaoter    III,    Sections    9    (Measure    to   Be   Mai]ed    to  Voters)    and    10 
(Arquments    to    Be   Mailed    to   Voters). 

No   substantive    chanqes    occurred    until    passage    of    the    1932 
Charter.       See    Sections    176     (Material    to   Be   Mailed    to   Voters)    and 
183     (Measures    and   Arguments    to   Be   Mailed    to  Voters),    in   which 
reference   to   mailing   materia""    in   an   envelooe   with    the   sample 
ballots    is    replaced   by    a    reference    to  mailing    such   material 
simoly    "with"    the   sample  ballot.      Section    183   was    amended    in 
194Q,    Sections    176   and    183   were    recodified    in    1970   as   Sections 
9.105    and    9.112,    Sections    9.105   and    9.112  were    both   amended    in 
1972,    and    Section    9.112   was   also    amended    in    1974,    but    reference 
to   mailing   material    to    the   voters    in   an  envelope   with    the   sample 
ballot   was    never    restored. 

The   change    in    language    is    also    found    in   the   history   of 
California   Elections   Code   Section    10010.      Originally    that 
provision    read,    in   pertinent   part:      "Only   official   matter   shall 
be    sent    in   the   envelope    [containing    the   sample   ballotl." 
(Emphasis    added.)       See   Stats.    1961,    c.    23,    p.    582,    Section    3    (at 
714);    Stats.    1963,    c.    971,    p.    2232,    Section    1    (at    2233);    and 
Stats.    1967,    c.    509,    p.    1854,    Section    2    (at    18551.      California 
Elections   Code   Section    10010   now  provides,    in  pertinent   part, 
that    "folnly   official   matter   shall    be   sent  out   with    the   sample 
ballot.    ..."       (Emphasis   added.)      The    current    language   was 
adopted    by   Stats.    1975,    c.    1158,    p.    2848,    Section    17    (at    2853). 

Thus   our    charter    reference    to   envelopes    was   changed    in 
1932,    while   the   state's    reference   to   envelopes   did   not  change 
until    1975.      As   far    as   we   can   tell,    the    changes   simply    reflect 
the    fact    that    envelopes   were    no    longer   necessary   for   mailing. 

However,    it    is   our   opinion   that    the    current   provisions   of 
the   charter    contemplate   and    require    the  delivery  of    the   sample 
ballot   and    the    voters   pamphlet    to   the    voters   at   the    same   time, 
thus   enabling    the   voters   to  prepare    for    the   election.      Mailing 
the   two   separately    would    jeopardize   the   effectuation   of    this 
purpose.      Hence,    in   this   context,    the  word    "with"   means    that    the 
sample   ballot   and    the   pamphlet  may   be    separate  documents,    but 
that    the   two  must   be   mailed    under    the   same   cover.      If,    to 
effectuate   the  purpose   of   Charter   Sections   9.105   and    9.112,    the 
voters  pamphlet  must    be   mailed    under   the   same   cover    as   the   sample 
ballot,    then  Elections   Code   Section    10010   prohibits    the    inclusion 
of  advertising    (as   a    form  of   non   official    material)    in   the 
pamphlet. 
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Advertising    space    mav    be    sold    in    the    voters    pamphlet    only 
if   Charter    Sections    9.105    and    9.U2   are    amended    to    allow    the 
sample   ballot    and    the   pamphlet    to  be   mailed    separately.      If    the 
two    are    mailed    separately,    there    will    be    no   conflict   with 
Ejections    Code    Section    10010. 

However,    we    advise   vou    that    the    implementation   of    the  power 
to   sell    advertising    in   the   pamphlet   will    raise    serious 
constitutional   oroblems    regarding   both    freedom   of    speech    and 
equal    protection   of    the    law.      In   Lehman   v.    City   of   Shaker   Heights 
(1974)    418    U.    S.    298,    41    L.Ed. 2d    770,    94    S.    Ct.    2714,    a   candidate 
for   Dolitical   office   who   was    refused  purchase   of    advertising 
soace   on   public   transportation   vehicles   challenged    the  municipal 
policv   of   excluding    political    advertising.      The  United   States 
Supreme   Court    (splitting    5-4)    found    no   First    or    Fourteeneth 
Amendment   violations   by    the   conscious    limitation   on    access    to   the 
transit    system   advertising    forum    "in   order    to   minimize   chances    of 
abuse,    the   appearance   of    favoritism,    and    the    risk    of    imposing 
upon   a   captive    audience". 

However,    the   California  Constitution    is,    and    always   has 
been,    a  document   of    independent    force   which    the    state    courts  have 
a   solemn   and    independent   obligation   to    interpret    for    the 
protection   of    citizens   of   this    state.      People   v.    Brisendine 
(19751     13   Cal.3d    528,    549-550,    119    Cal.Rptr.    315,    531    P. 2d    1099; 
People    V.    Chavez     (1980)    26   Cal.3d    334,     352,    161   Cal.Rptr.    762, 
605    P. 2d    401.      The   differing    responsibilities   of    the  United 
States   Supreme  Court   vis-a-vis    the  United   States   Constitution   and 
of    the  California   Supreme   Court  vis-a-vis    the  California 
Constitution   often    lead    to   a  divergence   between    federal    and    state 
constitutional   doctrine.      Committee   to   Defend    Reproductive   Rights 
v.    Myers    (1981)    29   Cal.3d    25  2,    261-262,    172   Cal.Rptr.    866,    625 
P. 2d    779.      The   Lehman  decision  points   out   one   area   of 
divergence.      29   Cal.3d    266. 

Compare    Lehman   with  Wirta    v.    Alameda-Contra   Costa   Transit 
District     (1967)    68    Cal.2d    51,    64   Cal.Rptr.    430,    434    P. 2d    982.      In 
Wirta ,   Women    for   Peace    sued   the   transit   district   when    it    refused 
to   sell    the  organization   space    for    an   anti-Vietnam   war 
advertisement.      The   California   Supreme  Court    (splitting    4-3)    held 
that    access    to   the   transit    advertising    forum  could   not   be    limited 
to   advertisements    for    the   sale   of   goods  and    services   without 
violating    rights   to    freedom  of    speech   and    equal    protection   of    the 
laws.      The   Court  held    that    only  a   showing   of   a   "clear    and   present 
danger    that    a   serious   substantive   evil   will    result"   would    justify 
such    a    restriction.      68   Cal.2d   60. 
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Havinq   elected    to  open   the    forum  of   the   voters   pamphlet    to 
af^vertis  ing ,    the  City  could   not    limit    access    to   this    forum    to 
commercial    advertising   alone.      While   the   City    would   have    to   allow 
political    advertising,    it    appears   to    us   that    the  City  could 
exclude    from    the    voters    pamphlet    any    advertising    which    refers    to 
candidates    or    issues    then   before    the   voters.      Exclusion   of 
advertising    which   pertains    to   the   election   at   hand    serves   a 
compelling   governmental    interest    in  preserving    for    the   voters   a 
neutral    forum   for    every  candidate   and    issue  while    infringing    on 
the   right    of   expression   as    narrowly   as   possible   by   not   excluding 
other    forms   of   political    advertisement. 

Constitutional    problems    would   be   exacerbated    if    the  City 
further    sought    to    regulate   political    advertising.      In   Loza   v . 
Panish    (1980)     102   Cal.App.3d    821,    162   Cal.Rptr.    59  6,    a    registrar 
accepted    for  publication    in   the   voters   pamphlet    two  candidates' 
statements   which   were    not    limited    to    a   recital    of    the   candidates' 
personal   qualifications.      One    statement  declared    that   an 
incumbent   judge    used    a   county  car   one   weekend    to    attend    to 
allegedly   unofficial   business  and    that    the    incumbent   had   been 
fined    for    violation   of   dove   hunting    laws.      The   second    statement 
declared    that    the   candidate   would   be   a    full    time    judge,    unlike 
the    incumbent.      The   trial   court   denied    a   petition    for    writ   of 
mandate    to   compel   the    registrar    to    reject    the    statements.      The 
Court   of   Appeal   affirmed. 

The  Court   held   that   Elections   Code   Section    10012 
(concerning  candidates'    statements)    did   not   prevent    a    statement 
from    including    information   other   than   name,    age,    education   and 
occupation.      The   Court    further   held   Section    10012    invalid    insofar 
as    it   empowered    a   registrar   to    reject    any  candidate's   statement 
which   contained    "obscene,    vulgar,    profane,    scandalous,    libelous 
or   defamatory  matter"    or   other   specified    types   of  offensive   or 
illegal    references.      The  Court    noted,    at    102  Cal.App.3d    824-825, 
that   comment   on   public    issues    should   be    "uninhibited"    and    that 
the   government   could   not    interfere  with   criticism  of  public 
officials,    whether   or    not   the   criticism  was    true,    fair,    or 
defamatory.      The  Court  concluded,    id .    at    826:      "Having   elected    to 
make   the   candidate's   statement   available,    it    (the   legislature] 
must  do   so  subject    to  constitutional    requirement." 

In   view  of    the   reasoning   of    the   court    in   Loza ,    the  City  may 
not   empower    the    registrar    to    reject   any   political    advertisements 
which   comment   on  public   issues   and    public  officials   not   then 
before   the   voters   because  of   their   content. 

To  what   extent,    if   any,    could   the  City    regulate    commercial 
advertising    in   the   voters   pamphlet?     Could    the   City,    for    example. 
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empower    the    registrar    to    reject   advertisements   for    the    sale   of 
alcohol   or    cigarettes,    or    for    the   services   of   massage   parlors   or 
firearms  dealers,    or    for   some  other   commercial    activity   which 
[might   be   objectionable   to    some   voters? 

The   extension   of   First   Amendment   protections 
to   purely  commercial    speech    is    a   relatively 
recent   development    ....      Prior    to    1975,    purely 
commercial    advertisements   of    services    or    goods 
for   sale   were   considered    to   be   outside   the 
protection   of    the  First    Amendment.       [Citation.] 
That   construction   of    the   First   Amendment   was 
severely   cut    back    in   Bigelow  v.    Virginia,    421 
U.S.    809     (1975).       In   Virginia    Pharmacy   Board    v. 
Virginia   Consumer   Council,    425    U.S.    748     (1976), 
we   plainly  held    that   speech   proposing    no  more 
than   a    commercial   transaction   enjoys   a 
substantial   degree  of  First  Amendment   protection: 
A   state    may    not   completely   suppress    the 
dissemination   of    truthful    information   about   an 
entirely   lawful    activity  merely   becuase    it    is 
fearful   of    that    information's   effect   upon    its 
disseminators   and    its    recipients.      That   decision, 
however,    did   not   equate   commercial   and 
noncommercia''    speech    for   First   Amendment 
purposes;    indeed,    it   expressly    indicated   the 
contrary.       [Citation.] 


[Metromedia,    Inc, 


!L.Ed  .2d 


City  of  San  Diego  (1981) 

The  Court' 


U.S, 


101  S.Ct.  2882,  2891 


continued,  id. 


Although  the  protection  extended  to 
commercial  speech  has  continued  to  develop, 
commercial  and  noncommercial  communications,  in 
the  context  of  the  First  Amendment,  have  been 
treated  differently. 

[See  Bates  v.  State  Bar  of  Arizona  (1977)  433  U.S.  350,  379-381 
1383-384;  Ohralik  v.  Ohio  Bar  Association  (1978)  436  U.S.  447, 
[456;  and  Friedman  v.  Rogers  (1979)  440  U.S.  1,  8-10. 


Public  Service 


Finally,  in  Central  Hudson  v 

Comm ' n ,  447  U.S.  557  (1980),  we  held  that: 
"The  Constitution  .  .  .  accords  a  lesser 
protection  to  commercial  speech  than  to  other 
constitutionally  guaranteed  expression.   The 
protection  available  for  a  particualr  commercial 
expression  turns  on  the  nature  both  of  the 
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expression   anri   of    the   governmental    interests 
served    by    its    regulation."      I^. ,    at    562-563 
(citation    OT^ittedl,      We    then    arlopted    a    four-part 
test    for    determining    the    validity   of    government 
restrictions    on    commercial   speech    as 
distinguished    from   more    fully   protected    soeech. 
(1)    The   First   Amendment    protects   commercial 
speech   only    if    that    speech   concerns    lawful 
activity   and    is    not    misleading.      A    restriction    on 
otherwise   protected    commercial    soeech    is   valid 
onlv    if    it    (2)    seeks    to    imolement   a   substantial 
governmental    interest,     (3)    directly   advances    that 
interest,    and    (4)    reaches    no    farther    than 
necessary    to    accomplish    the   given   objective. 
Id.,    at    563-566. 

Metromedia,    Inc.    v.    City   of    San   Diego,    supra,    at    2892.      Since   the 
examples   given   above — advertisements    for    the    sale   o^   alcohol    or 
cigarettes    or    for    the   services    of   massage   parlors   or    firearms 
dealers — concern    lawful    activities,    it    is  difficult    to 
contemplate    a    restriction   of    such   advertising   as    long   as    it    is 
not   misleading. 

You   are    so    advised. 


Respectfully    submitted. 


GEORGE    AGNOST 
Ci-fey   Attorney 


BtJRK    E.    DEITVENTHAL 
Deputy  City  Attorney 


ELIZABETH   M.    KATZ 
Legal   Assistant 
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SUBJECT:        Exemption  Of  Goveirnmental  Entities  Fro.ii       '^^^  ^ 

County  ClerK's  Fees  For  Copy  Services    ^^n     '  ■'^'>- 

RSQUESTED  3Y :   Micnael  H.  Ricnardson  /?-^ .'?•-, 
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County  Clerk's  Office  L/^^Cq 
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PREPA.^ZD  BY:    Julian  E.  Hultgren 

Deputy  City  Attorney 
Robert  S.  Maerz 
Law  Cler.< 


QUESTIO.^S  PRESENTED 


Wnetner  the  county  clerk  may  charge  federal,  state  or 
local  governmental  agencies  for  providing  copies  of  nis 

records. 

If  cnarges  are  permitted,  at  wnat  rate  should  agencies  be 
charged . 

CONC  LUSIO.Nl 


Government  Code  Section  26357  pronibits  the  county  clern 
from  cnarging  any  fee  for  services  rendered  to  tne  state  or 
any  municipality  or  county  in  the  state  or  the  national 
government.   Tnerefore,  the  county  clerk  may  not  charge 
governmental  oodies  for  providing  copies  of  records. 

ANALYSIS 

The  charging  and  collection  of  fees  oy  tne  county  clerk 
are  governed  by  Government  Code  S  26820,  et  seq. .   Section 
25831,  wnich  authorizes  fees  for  maKing  copies  of  records, 
reads  as  follows: 

"The  county  clerk  may  charge  a  reasonable  fee  to 
cover  the  cost  of  preparing  copies  of  any  record, 
proceeding,  or  paper  on  file  in  his  office." 

The  Government  Code  also  provides,  in  §  26857,  for  tne 
exemption  of  governmental  bodies  from  the  fees  otnerwise 
chargeable  by  the  county  clerk.   In  its  present  form,  tnat 
section  reads  as  follows: 


Michael   il.    Riciiardson 

Chief  Deout/,  Cciminal  Division 

County  Clerx'3  Office 
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"No  fee  Shall  be  charged  oy  tne  clerK  for  ser^ 
rendered  in  any  criminal  action  or  except  as 
rwi32  provided  in  Section  10619  of  tne  Healta 
Safety  Coae,  in  any  adoption  proceeding,  nor 
1  an/  fees  oe  cnarged  for  any  service  to  tne 
e.  -Ao    fee  shall  oe  charged  oy  tne  cler^  for 
ice  rendered  to  any  municipality  or  county  in 
state,  or  to  tne  national  government,  nor  for 
service  relating  tnereto." 


Tne  exemption  is  clear  and  Proadiy  stated.   It  exempts  govern- 
mental bodies  from  fees  for  any  services  rendered  oy  tne 
county  clerK,  necessarily  including  fees  for  preparing  copies 
'"^    records.   This  conclusion  is  confirmed  oy  an  analysis  of  a 

aL.  Atty.  Gen.  70} 
ubsequent  to  tnat 


1955  Attorney  General's  Opinion  (28  Ops. 


and  the  legislative  treatment  ot 
opinion . 


3i  26357 


Tne  question  dealt  with  in  28  Ops.  Cal.  Atty.  Gen.  70  ^a: 
whether  tne  county  cler^  could  charge  tne  California  Depart- 
ment of  Mental  Hygiene  for  making  and  certifying  copies  of 
documents  o:^    file  in  his  office.   When  this  opinion  was 
written,  Government  Code  S  26357  read  as  follows: 


vice 
proce 
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"No  fee  shall  be  charged  by  the  cler^  for  ser^ 
rendered  in  any  criminal  action  or  adoption 
eding,  nor  for  any  service  to  tne  State.   No 
nail  be  charged  oy  tne  cierK  for  a  service 
ed  to  any  municipality  or  county  in  the 
,  or  to  tne  National  Government,  nor  for  any 
ce  relating  tnereto,  except  for  mal<ing  or 

fying  to  a  copy  of  a  filed  paper, record,  or 

eding,  when  not  otnerwise  provided  oy   law . " 
as  is  added . ] 


^..-.  code  section,  as  then  worded,  treated  the  state  dif- 
ferently from  other  governmental  entities.   The  clerK  was 
prohibited  from  cnarging  fees  "...  for  any  service  to  the 
State."   In  similar  language  the  cleri<  was  prohibited  from 
cnarging  fees  for  services  to  municipalities,  counties  or  the 
national  government,  expressly  excepting,  nowever,  one  type 
of  service;   "...  ma!<ing  or  certifying  to  a  copy  of  a  filed 


Micnael  H.  Ricnardson 

Cnief  Depjty,  Criminal  Division 

County  ClerK's  Office 


OPTcilOii    MO 
3 


82-17 


Mai-cn  18,  1^62 


paper,  record,  or  proceed 
that  charges  foe  copying 
counties  and  the  national 
Government  Code  §  25857  e 
specified  governmental  en 
state,  hov^ever,  because  i 
ties  that  were  expressly 
not  required  to  pay  such 
specifically  allowing  fee 
for  municipalities,  count 
the  basis  for  charging  su 
ties;  the  absence  of  such 
state  exemot  from  sucn  fe 


ing  ..."   Tne  op  in 
could  De  made  to  mun 

government  because 
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for  copying  was 
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ernmental  enti- 
state  left  tne 


In  1965  tne  statute  was  amended  {Cnapter  456,  Stats. 
1965)  by  deleting  the  last  clause  of  tne  section;  i.  e.,  tne 
clause  whicn  had  specifically  autnorized  charging  municipali- 
ties, counties  and  tne  national  government  for  copies  of 
records.   The  obvious  legislative  purpose  was  to  exempt  those 
governmental  bodies  from  cnarges  for  making  and  certifying  to 
copies  of  the  clerk's  records  and,  thus,  to  extend  to  tnem 
the  privilege  already  enjoyed  by  the  state. 

In  view  of  the  deletion  made  by  tne  1965  amendment,  it  is 

clear  that  the  County  Cleric's  Office  may  not  charge  federal, 

state  or  local  governmental  agencies  for  providing  copies  of 
its  records. 

Respectfully  submitted, 

G20RGS  AGl'^OST 
City  Attorney 
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QUE5"^I0N  PRESENTED 

Mav    the    Board    of    Suoervisors   enact    legislation,    or    submit    a 
charter    amendment    to   the    electorate,    that    would    provide    for 
voting    by    a    maiority    (or    other    requisite    number)    of    the   members 
of   the   Board   eligible    to   vote,    rather    than   by  a   maiority    for 
other    requisite    number)    of    the    f u"*  1    Board,    in    those    instances 
where    Board    members   are    disqualified    from    voting    on    an    item 
because    of   a    conflict   of    interest? 

C0NCLU5 ION 

T'he  Board  may  propose  such  a  change  by  wav  of  charter 
amendment;  however,  the  Board  may  not  enact  legislation  embodying 
such  a  change. 

ANALYSIS 

Charter   Section    2.100   describes   the   composition   of    the 
Board   of    Supervisors   as   follows: 


''^5i:?° 


The   board   of    supervisors   shall 
members   elected    at    large. 


consist   of  eleven 


Charter   Section    2.300    sets    forth    the  procedures   by   which 
the   Board  of   Supervisors    is    to   act    (emphasis    added): 

Action   by   the   board   of    supervisors   shall    be 
by   ordinance   or    resolution    in  writing    introduced 
by   a   member   or   by   a   committee   of    said    board    and 
passed   or    adopted   by  a   maiority   of    al 1   the 
members  of    the   board    at    each    reading.    .    .    . 
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See    also   Charter    Section    2.303,    which    provides,    in    relevant 
Dart     (ernphasis    ad':led^: 

The   board    of    suoervisors   mav    reconsider    anv 
reso''ution    or    ordinance    vetoed    or    disaoproved,    or 
anv   separate    appropriation    iten   vetoed   or    reduced 
by    the    inavor  ,    and    if,    after    such    reconsideration, 
two-thirds    of    aU    the   merrbers    of    the   board    shaH 
vote    in    favor    of    passaae    thereof,    it    shall    become 
effective    notwithstanding    the   mayor's   veto.      If   a 
laraer    vote    is    required    for    the    adoDtion    of    a 
measure    bv    the  provisions    of    this   charter,    such 
laraer    vote    shall    be    reauired    to   overcome    the 
veto   of    the    mavor .     .     .     .^ 


Charter   Section    3.500    sets   forth    the  quorum   and    voting 
reauirements   of   al""    City   and   County   boards   and   commissions, 
including    the   Board    of    Sunervisors    (emphasis    added): 


^   quorum    for    the    transaction    of   official 
business    shall    consist   of   a    maiority   of   all    the 
members    of    each    board   or    commission,    but    a 
smaller    number  may   adjourn    from    time   to    time   and 
comoel    the   attendance   of   absent  membe'-s    in   the 
manner    and    subject    to   penalties    to   be   provided    by 

"^  Various   other  provisions    of    the   charter   specify   voting 

requirements    in    regard    to  particular    kinds   of   measures.      See,    for 
examole.    Charter   Section   7.501,    governing    reclassification   of 
propertv,    conditional    uses  and   establishment,    abolition   or 
modification   of    setback    lines    ftwo-thirds   of   all    members), 
Charter    Section   3.598,    governing   utility    rates    (two-thirds   vote 
of    the   Board)    except    for   Municipal    Railwav    fares   where    the   Board 
acts   by  a   majority,    and   Charter   Section   3.595,    governing 
abandonment   of   public   transit    lines   and    discontinuance   of   public 
transit    service    (at    least   nine   votes).      Compare   and   contrast   with 
Charter   Section    2.300,   which   provides    that    reference   to    committee 
or    the    readings   and    votes   at    separate   meetings  may   be   waived    for 
emergency    ordinances    by  a   three-quarters  vote    of   all    members   of 
the   Board.      Charter   Section   2.300   also  provides    that,    by 
unanimous   consent  of    the   Supervisors   present,    a    resolution   shall 
be   adopted   on   the   date   of    its    introduction   and   without    reference 
to    committee.      Both   these   provisions   concern,    not   the   number   of 
votes    necessary    to   adopt    a   particular    kind  of   measure,    but    the 
number   of   votes    necessary   to   waive   the   normal    procedure    by   which 
measures   are   adopted. 
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ordinance.       A   maiority,    two-thirds, 
three-fourths,    or    other    vote    specified    by    this 
charter    for    any    board   or    commission    shall    mean    a 
majority,    two-thirds,    three-fourths,    or    other 
vote    of    al  1    the    members    of    such    board    or 
commission.     .     .     . 

The   meaning    of    the   emphasized    language   was    extensively 
analyzed   by    this    office    in   Opinion    78-91,    pages    11-18.      That 
opinion    concluded    that    "aM"    meant    the    total    number   of 
Supervisors    provided    for   by    law,    without    regard    to   vacant    seats, 
whether    the    vacancy    occurred    by   death,    resignation   or    some   other 
event.      That    rule     is    applicable    to   the    instant   case,    where 
Supervisors   are    disqualified    from    voting    because   of    a    conflict    of 
in  te  rest . 

The    requirements    placed    by    the   people   of    the   City   and 
County    in   their    charter    may    be    altered    only   by    amendment    of    the 
charter.      California   Constitution,    Article    XI,    Section    3; 
Currieri    v.    City    of    Rosevi lie    (1970)    4    Cal.App.3d    997,    1001,    84 
Cal.Rptr.    615;    McDonald's    Systems    of    California,    Inc.    v.    Board    of 
Permit    Appeals    (1975)     44    Cal.App.3d    525,    535-537,    119    Cal.Rptr. 
26.      We    therefore    advise    you    that    the    change    you    seek,     to    allow 
voting    by   a    maiority    (or    other    requisite    number)    of    members    of 
the   Board    eligible    to   vote,    when   a    conflict    of    interest 
disqualifies    some   of    those    members,    must    be    accomplished    by 
appropriate    charter    amendment    or    amendments. 

You    should   consider   whether   you   wish    to    change    the   rule 
only    in    regard    to   those    matters    in   which   a    majority    vote    of    the 
Board    is    required    or    also    in    regard    to    those   matters   where 
two-thirds,    three-fourths,    or    some  other    vote    is   specified  by    the 
charter.      You    should    further   consider   whether  you   wish    to    alter 
the    rule   only    in    regard    to   the   Board   of    Supervisors,    rather    than 
in   regard    to    all    boards    and    commissions. 

The    change    would    apply    if    a   quorum    (majority    of    all    the 
members^    were    still    available    (after    disqualification   of    some 
members    for    a    conflict    of    interest).       It    would    state,    in    that 
instance,    that    the   majority,    two-thirds,    three-fourths    or    other 
vote    specified   by   charter    shall    mean   a   majority,    two-thirds, 
three-fourths   or    other   vote   of    those   members   eligible   to    vote. 

If   a  quorum  of   eligible    members    were    not    available    (because 
of   disqualification),    disqualified    members   would   participate    in 
accordance  with    the    "rule   of   necessity".      Some   explanation   of 
this    concept    is    in    order. 
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The    rule    of    necessity    is   a    ccnmon    law    rule   which    was    first 
used     in    regard    to    judges    and    then    in    regard    to    officers    or    bodies 
acting    in    quas i - jud ici al    capacities.       It    states    that    such    persons 
or    bodies   may    act    in   proceedings    wherein    they   would   ordinarily   be 
disqualified   by    interest,    relationship    and    the    like    if    the 
officers    and    bodies    have    exclusive    authority    to    act    in    the 
proceedings,    if    there     is    no    legal    provision    for    the    exercise   of 
that    authority    by    substitutes    and     if,    consequently,    failure    to 
act    in    the   proceedings    would    absolutely    prevent    their 
resolution.       See    Annot.,     39    A.L.R.    1476     (1925)     and    Annot.,    97 
A.L.P,    2d    1210,    1222-1224     (1964).      The    vast   majority    of    California 
cases    on    the    rule   of    necessity   concern    judicial    and 
quasi-judicial    proceedings.      See,    for    example,    Olson   v.    Cory 
(1Q80)     27    Cal.3d    532,    164    Cal.Rptr.     217,    609    P. 2d    991,    and 
Brenkwitz    v.    Citv    of    Santa   Cruz     (19  69)     272   Cal.App.2d    812,    77 
Cal.Rptr.    705,     regarding,    respectively,    judges  hearing    a    suit 
testing    limits    on    their    cost-of-living    increases    and    a    citv 
council    where    it    was    the    only    body    authorized   by    law    to   hear    and 
pass    upon    reassessment   protests.       See    also   Citv   Attorney   Opinion 
No.    1058-A    (March    15,    1956)    and   No.    69-40     (March    24,    1969) 
regarding    the    rule   of    necessity    in   quas i - judi ci al    situations 
(Police   Commission    disciplinary  hearings). 

Since    the    common    law    rule   of   necessity    emanates    from    the 
bedrock    of    the    social    contract   and    is  designed    to   ensure   that   all 
aspects   of    the   sovereign   powers   are    available   to   promote    the 
commonweal,    it    also  may    be    invoked    to    ensure   the    full    and 
effective    exercise    of   executive    and    legislative   powers,    in   both 
contractual    and    noncontractual    contexts.      See,    for    example. 
Capital    Gas    Co.    v.    Young    (1895)     109    Cal.    140,    41    P.    8  69'; 
Hotchkiss   V.    Moran     (1930)    109   Cal.App.    321,    293    P.    148;    Caminetti 
V.    Pacific  Mutual    Life    Insurance   Co.     (1943)     22    Cal. 2d    344,    139 
P. 2d    908;    4    Ods .    Cal.    Atty.    Gen.    264     (1944);    42   Ops.    Cal.    Atty. 
Gen.    151     (1963);    and    57    Ops.    Cal.    Atty.    Gen.    458     (1974).      We 
focus  here   on   the    rule   of    necessity    as   codified   and    applied    to 
the   exercise    of    legislative    functions. 

The    Political    Reform   Act    of    1974     (Government   Code    Section 
81000    et    seq.)     includes    Government   Code   Section    87100,    which 
provides: 

No  public   official    at    any    level   of    state    or 
local    government    shall    make,    participate    in 
making   or    in    any   way   attempt    to    use   his    official 
position    to    influence    a    governmental    decision    in 
which    he   knows   or    has    reason    to   know   he   has   a 
financial    interest. 
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("Financial  interest"  within  the  meanina  of  Section  87100  is 
defined  in  Government  Code  Section  87103.)   But  Government  Code 
Section  87101  Provides: 

Section  87100  does  not  prevent  anv  public 
official  from  irakinq  or  participating  in  the 
makina  of  a  governmental  decision  to  the  extent 
his  participation  is  legally  required  for  the 
action  o'-  decision  to  be  made.   The  fact  that  an 
official's  vote  is  needed  to  break  a  tie  does  not 
make  his  participation  legally  required  for 
purposes  of  this  section.   (Emphasis  added.) 

The  Fair  Political  Practices  Commission  has  promulgated  a 
regulation  which  elaborates  on  Section  87101.   This  regulation 
appears  as  2  Cal.  Admin.  Code  Section  18701  and  provides: 

(a)  A  Dublic  official  is  not  legallv  required 
to  make  or  to  participate  in  the  making  of  a 
governmental  decision  within  the  meaning  of 
Government  Code  Section  87101  unless  there  exists 
no  alternative  source  o*"  decision  consistent  with 
the  Durooses  and  terms  of  the  statute  authorizing 
the  decision. 

(b)  Whenever  a  public  official  who  has  a 
financial  interest  in  a  decision  is  legally 
required  to  make  or  to  participate  in  making  such 
a  decision  he  or  she  shall: 

(1)  Disclose  as  a  matter  of  official  public 
record  the  existence  of  the  financial  interest; 

(2)  Describe  with  particularity  the  nature  of 
the  financial  interest  before  he  or  she  makes  or 
participates  in  making  the  decision; 

(3)  Attempt  in  no  way  to  use  his  or  her 
official  position  to  influence  any  other  public 
official  with  respect  to  the  matter; 

(4)  State  the  reason  there  is  no  alternative 
source  of  decision-making  authority; 

(5)  Participate  in  making  the  decision  only 
to  the  extent  that  such  participation  is  legally 
requi  red . 
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ic)    This    regulation    shall    be    construer" 
narrowly,    and    shall    not   be    construed    to   permit 
voting    to   break    a    tie. 

The    rule   of   necessity  codifier!    in   Government   Code   Section 
87101,    ani     implemented    in    2   Ca""  .    Admin.    Code    Section    18701,    was 
in    59    Odb.    Cal.    Atty.    Gen.    604     (1076).      That    opinion 
the    circumstances   under    which    three   of    the    five 
of    a    water    district    board    might    be   d  isqual  i  f  ie'^    from 
water    rates,    tax    rates    or   other    noncontractual 
an    oil    company    to    which    each   of    three    had 


d  iscussed 
conce  rned 
director  s 
voting  on 
af f ectina 


matters 


some 


rel at  i  onshio . 


The   opinion    first    discussed    the   process    bv    which 
disqualification    as    to   noncontractual   matters  must   be 
determined.       (This   process    requires   an   analysis   of    the   general 
conflict    of    interest   prohibitions    in   Government   Code   Sections 
1125   et    seq.    and    87100    -    87103,    the    latter    as    implemented   by 
regulations    of    the  Fair    Political    Practices    Commission;    the 
common    law  doctrine    concerning   conflicts    of    interest   must    also   be 
consulted.)      Were    all    three   board    members   determined    to   be 
disqualified    from   voting    on   noncontractual   matters,    the   opinion 
continued,    nonetheless    there   was    a  wav    that    a   majority   of    the 
five-person   board   could    act    so   that    the   water    district   could 
continue   to    function.      The  opinion   stated,    at    617: 

Within    the    strictures    of    section    87101,    as 
implemented    by    this    regulation    [2   Cal.    Admin. 
Code    §187011,    any    or    al  i    of    the    three 
disqualified    members  could   participate    in 
noncontractual    matters  otherwise   proscribed   by 
the   PR-A    fPolitical    Reform   Act!.       (Emphasis    added.) 

Finally,    the   Attorney  General's   office   considered   whether    a 
different    result   would  obtain   as   to   the   three   directors'    possible 
disqualification    if   the   board   were    to  make   a   contract   with    the 
oil   company.      The  opinion   explained,    at    618: 

Unlike   the   PRA,    which   permits   an    individual 
board    member   to    abstain    in   case   of   conflict, 
fGovernment   Code!    section    1090   contains   a    flat 
prohibition.      Consequently,    abstention    is 
permitted   only   if   the   conflict    falls   within    a 
remote    interest    exception    in   section    1091. 

The  opinion   concluded,    at    619: 

Accordingly,    as    to    any  particular    individual 
board   member's   disqualification,    whether    there 
would   be   a   different    result   under   section    1090   et 
seq.    than   under    the   PRA   would   depend    upon  whether 
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a    renote    interest    exception    applied.       If    it    did, 

then    abstention   would   be   perrritted    the   same   as 

under    the    PRA.       If    not,    the    flat    prohibition    o*' 

section    "'09  0    et    seq.    would    in   the    usual 

s  i  tuat  ion,    prohibit    the   whole    board    frorr,    actina 

and    hence,    prohibit    the   contract.       (Emnhasis 

added.) 

■''he    opinion    added,    in    a    footnote: 

We   do   not    attempt    to  determine   all    the 
ramifications    of    the   doctrine   of   necessity    in   the 
case   of   a   contractual    transaction.      This   office 
has    assumed    its   existence    in  extreme   cases    of 
emeraencv,    or    where    no    alternative    source   of 
supply   of   qoods   or    services    existed.    .    .    . 

61    Ops.    Cal  .    Atty.    Gen.     243     (1978)    overruled    59    Ops.    Cal  . 
Atty.    Gen.    604    to    the   extent    that    the   earlier   opinion    concluded 
that    all    disqualified   members   of   a    legislative   body  could 
pa''ticipate    in    a   decision    if    the  participation    of    any   member    is 
required.       61    Ops.    Cal.    Atty.    Gen.     243    concluded    instead    that 
onlv    the   number   of   disqualified    members   necessary    to   make   a 
quorum   could    be   present   and    those    members   could    not   vote    unless 
necessary.      Thus    where    the    number   of    votes    required    to    sustain 
action   bv   a   collective   body    is  a   majority   of   a   quorum,    and    three 
members    of    a    five-member   body    are    disqualified,    one    disqualified 
member   may    be   present    to   constitute    a   quorum   but   may    not    vote    as 
the   two   eligible   votes,    being   a   majority   of    the  quorum,    are 
sufficient    to  sustain   the    action. 

The  most    important  consideration    in 
determining    what    participation    is    legally 
required   of   a    member    ...    is    to   give   effect    to 
the   policy  manifested    in  Government   Code    section 
87101.       (Citation.)      Government  Code   section 
87101    appears    to    reflect   a   compromise   between   two 
conflicting   policies. 

61   Ops.    Cal.    Atty.    Gen.    243,    253.      On   the   one   hand,    policy 
demands    that   members   of   public   bodies  vote   on    issues   before    them 
to   ensure   that    the   governing    power    always    be   exercisable   and    that 
the  public   receive   the  protections    that    the  public   bodies   are 
empowered    to   secure.      On   the  other   hand,    policy   also    requires 
that  members   of   public   bodies   be   precluded    from  voting   on   matters 
in  which    they  have   a    financial    interest. 


Gilbert  H.  Boreman  8  March  19,  1982 


If  the  policy  of  avoiding  conflicts  of  interest 
which  is  reflected  in  Government  Code  section 
87100  were  given  full  rein,  some  decisions  which 
public  bodies  were  created  to  make  would  not  be 
made.   If  the  rule  o*"  necessity  were  given  full 
rein  the  policy  of  avoiding  conflicts  of  interest 
would  be  completely  nullified. 

Id .   The  puroose  of  Section  87101,  to  effect  a  compromise,  must 
allow  a  body  to  act  while  minimizing  the  effect  of  bias  on  the 
action.   Id.,  at  25  4. 

Disqualified  members  would  be  selected  to  participate  by 
lot  or  some  other  equitable  and  impartial  means.   Id . ,  at  25.   61 
Ops.  Cal.  Attv.  Gen.  24  3  concerned  a  situation  in  which  it  was 
not  n?<;essary  that  the  disqualified  member  be  "allowed  to  vote. 
However,  the  situation  might  arise  in  which  one  or  more 
disqualified  members  would  have  to  vote.   Presumably,  in  such 
instances,  another  selection  process  of  an  equitable  and 
impartia"'  nature  would  have  to  be  adopted. 

Thus,  if  all  eleven  members  of  the  Board  of  Supervisors 
were  disqualified  by  conflict  of  interest,  six  members  would  be 
chosen  by  lot  or  some  other  means  to  constitute  a  quorum.   And  if 
a  majority  of  the  quorum  were  necessary  to  pass  on  the  matter, 
four  members  would  be  chosen  by  lot  or  some  other  means  to  vote. 
If  ten  Board  members  were  disqualified,  five  would  be  chosen  to 
make  up  a  quorum  and  three  chosen  to  vote.   If  nine  members  were 
disqualified,  four  would  be  chosen  to  constitute  a  quorum  and  two 
would  be  chosen  to  vote.   In  the  the  event  that  eight  members 
were  disqualified,  three  would  be  chosen  to  make  up  a  quorum  and 
one  member  chosen  to  vote.   Of  seven  disqualified  members,  tv;o 
would  be  chosen  to  constitute  a  quorum,  but  none  would  be  allowed 
to  vote.   And  if  six  members  were  disqualified,  one  would  be 
chosen  to  reach  a  quorum  but  would  not  be  allowed  to  vote. 

In  summary,  the  rule  of  necessity  applies  to  judicial, 
quas i- judi ci al ,  legislative  and  executive  functions  of 
government.   The  common  law  rule  has  been  codified  and  the 
codification  amplified  by  regulation  and  interpretation  to 
provide  a  procedure  by  which  it  may  be  determined  how  many  public 
officers  otherwise  disqualified  by  conflicts  of  interest  are 
necessarv  to  participate  in  a  legislative  decision  and  to  what 
degree  they  may  participate.   The  rule  applies  whether  the 
legislative  decision  concerns  a  contractual  or  a  noncontractual 
matter  . 

It  must  be  remembered,  however,  that  ordinarilv  the  public 
welfare  does  not  dictate  that  the  legislature  make  a  contract 
with  one  ©articular  oerson  or  business  entitv  as  opposed  to 
another,  and  a  particular  contract  may  be  flatly. prohibited 
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because    of   an    i  r  reconci  lab'' e    conflict    of    interest    on    the   part    of 
one    or    more    of    the    legislators.      Hence,    in    the    contractual 
context,    the    rule   of    necessity  has    a    narrov^r    apolication.      The 
ru^e   of   necessity  may   be    invoke-^    only   when   the    legislative   body 
neet^s    to   obtain   qocis    or    services    on    an    einerqencv    basis    or    when 
there    is    no   alternative    source,    an^i    when   only    that   body  may 
contract    for    those   goof^s    or    services. 

In   Hotchkiss    v.    Moran    (19301     10°    Cal.Aop.    321,    293    P.    143, 
the   Court    of   ADoea'    affirmed   a    judgment   awarding    a   writ    of 
mandate    compelling   a    citv   treasurer   to    cash   warrants    issued    to    a 
public    utility    in   pavment    for    lighting    supplied    to   the    city.      The 
treasurer    had    refused    to    cash    the  warrants   under   a   state    law 
inakina    void    anv   c'laim    in   which   a    municipal    officer     is   directly    or 
indirectly    interested    and    enjoining   a   treasurer    from   paying   any 
such   claim    i^    audited   and    allowed.      The   Court  held    that    the   law 
did   not    apolv,    both    because   the  alleged    interest   of   one   of    the 
citv   council   was    too    remote  and    speculative   a  nd   because   the 
utility   was    the  only   source    from   which    the   city  might   procure 
energy.      4   Ops.    Cal .    Atty.    Gen.    264     (1944^    held   that   a   city 
council   might    not   contract   with   one   of    its  members   for    night 
service   of    the    city   police   car,    even   though    the   council   member's 
service   station   was    the  only   station   open   at    night,    except    in 
cases   of   emergency    or    necessity.       57   Ops.    Cal.   Atty.    Gen.    151 
(19P3)    held   that    a   county   supervisor,   who  owned   the  only   service 
station   and   maintained    the   onlv    towing    service,    could   not    seek 
reimbursement    from    the   county   for    supplies    sold  or    rented   or 
services    performed,    except   where   the    county    required    them   on   an 
emergency    basis. 

Charter   Section    8.105,    regarding   conflicts   of    interests,    is 
the   logical    place    to    find    a   provision    for    the   rule   of   necessity. 
No  such    provision    is    found    therein,    but    it    is    not    appropriate    to 
submit   a    charter    amendment   embodying    the   rule  of   necessity    in 
Charter   Section    8.105.      The   rule   must   be   deemed    a  part   of    the 
organic   law   of   the  City  and  County   of   San  Francisco  whether 
written    into    the   charter  or    not.      Thus,    if  a   charter   amendment 
embodying    the   rule   of   necessity   were    submitted    to   the   voters  and 
if   the   voters   failed    to    approve    it,    the   rule  must    still    be    read 
into  our    charter.      Hence  we    recommend    that    no  express   provision 
for    the   rule   need    be   made. 

Even    if   Government  Code   Section    87101   did   not   exist,    the 
rule  of   necessity    would   be    read    into  Charter   Section    8.105   as  an 
extension   of    the   common    law   rule   developed    in   regard    to    judicial 
and  quasi-judicial   proceedings.      With    the   existence  of   Section 
87101,    however,    the   state    has    set    a  minimum   standard    for    the 
application  of   the   rule  of   necessity    regarding  certain   conflicts 
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of  interest;  the  City  mav  enact  more  restrictive  measures  if  it 
so  desires.   When  thev  are  not  inconsistent,  both  statute  and 
charter  provision  mav  be  given  effect.   26  Oos .  Cal.  Atty.  Gen. 
Ill,  115  (1955);  Citv  Council  v.  McKinlev  (1978>  80  Ca!.App.3d 
204,  213,  145  Cal.Rptr.  46^ 

In  this  instance,  61  Ops.  Ca""  .  Atty.  Gen.  24  3  has 
interpreted  the  rule  of  necessity  embodjei  in  Government  Code 
Section  87101  and  2  Ca^  .  Admin.  Code  Section  18701  in  the  most 
restrictive  manner  possible  in  order  to  effectuate  the  compromise 
between  the  dutv  to  act  and  the  necessity  of  avoiding  biased 
action.   The  Citv  could  not  enact  a  more  rigorous  statement  of 
the  rule. 

As  we  have  indicated  above,  the  rule  of  necessity  applies 
in  San  Francisco  without  the  need  for  action  of  any  sort. 
However,  if  the  Board  of  Supervisors  wishes,  it  may  embody  the 
rule  of  necessity  in  an  ordinance  and  apply  it  to  all  city  and 
county  boards  and  commissions.   Or,  if  the  Board  wishes,  it  may 
embody  the  rule  of  necessity  only  in  its  own  rules  of  order  and 
let  other  boards  and  commissions  determine  whether  and  how  they 
wish  to  implement  this  rule. 

We  advise  that  any  action  follow  the  state  statute  and 
regulation  as  interpreted.   It  is  our  opinion  that  the  Attorney 
General  has  correctly  set  forth  the  reasoning  for  the  law  and 
devised  a  practical  means  of  effectuating  that  rationale.   While 
the  Attorney  General's  opinion  is  persuasive,  not  controlling, 
authority  in  the  courts  of  this  state,  we  conclude  that  the 
courts  would  uphold  the  law  as  he  has  interpreted  it. 


Respectfully  submitted, 
GEORGE  AGNOST,  CITY  ATTORNEY 


c 


mirk   BC^Delventnal 
Deputy  City   Attorney 

Elizabeth  M.    Katz 
Legal  Ass  istant 
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QUESTION    PRESENTED 

Mav    the   Directors    of    the   Golden    Gate    Bridge,    Highway    and 
Transportation   District    institute   a   split    toll   of    $1.00   on   Sunday 
through   Thursday   and    $2.00   on   Friday   and    Saturday   and    establish 
special    discounts    for    Saturday   business   coinmuters? 

CONCLUSION 

Yes.       Ordinance   No.    265    implementing    the    $2.00/$1.00    split 
toll   on    a   permanent   basis   and    authorizing    the    sale   of   Saturday 
discount   tickets    on   a   trial    basis    is    consistent  with    the    law. 

INTRODUCTION 

In   September,    1980,    the   General  Manager   presented    to   the 
Board    of    Directors    (hereinafter   Board)    of    the  Golden   Gate    Bridge, 
Highway  and   Transportation   District    (hereinafter   District) 
financial   projections    indicating    that    the   District   could   not 
continue    to  provide  public    transportation   services   at   existing 
levels    and    maintain   established    reserve   policies   without 
additional    revenue.      After   conducting  public   hearings   and 
reviewing    economic   and    environmental   analyses    and    a   report   by    the 
General  Manager    recommending   measures    to    reduce   expenses   and 
increase    revenues,    the   Board    adopted,    on   January    30,    1981, 
Ordinance   No.    235,    increasing    the   basic   automobile    toll    from 
$1.00    to    $1.25. 

After    the    $1.25    toll   went   into   effect   on  March    1,    1981,    the 
Board    received   numerous   complaints    from  members   of    the  public 
that    the   new   toll    schedule  was   producing    substantial   delays   and 
back   ups    in   the   movement   of   vehicles    through    the    toll   plaza.      The 
traffic   congestion   continued    although   the   Board    authorized    the 
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sale   of    discount    ticket   books   an^    ar.   additional    toll    lane   wi ' 
opened    in   June. 

Therefore,    in    search   of   a    better    solution,    a   test    of   an 
alternative    was    authorized   by    the   Board   on   August    14,    19£i.      A 
"split    toll"    of    Sl.OC   on   Sunday    through   Thursday   and    $2.00   on 
Fridays   and   Saturdays   was    implemented    to   determ.ine    its    impact    on 
traffic    flow   and    District    revenues.      This    test   was    extended 
through   November    in    order    to    include    the    fall    season  when    traffic 
returns    to    typical    levels. 


Of    the    alternative    toll    structures    suggested    in    the   General 
Manager's    report,    the   Board    found    the    "split    toll"    of    $1.00   on 
Sunday    through   Thursday   and    $2.00   on   Fridays    and    Saturdays   was 
the   best    solution   because    it    satisfied    the   District's    need    for 
revenue,    minimized    traffic   congestions   and    delay   on   the   bridge 
and   better    allocated    the   burden   of    bridge    tolls    between    regular 
commuters   and    occasional   drivers.      Ordinance  No.    265   was    adopted 
by    the   Board   on  November    20,    1981,    changing    the   basic    toll    rates 
to    $2.00    from    12:00    a.m.    on   Fridays  until    12:00    a.m.    on   Sundays 
and    to   $1.00    at    all  other    times   and    authorizing    the    sale   of 
discounted    Saturday    ticket   books    in   order    to    avoid   disadvantages 
for    commuters   who  must    regularly   work    on   both   Fridays   and 
Saturdays . 

You   now   ask    this    office  whether    this    action   of    the   Board    is 
constitutionally   or  otherwise    legally   objectionable. 

ANALYSIS 

In   answer    to    that   question   the    first   point    to   be   discussed 
is    the   Board's    authority    to    implement   such   a   split    toll.      The 
District's   enabling    statute    is   codified    in   Sections    27000    et    seq. 
of    the   California   Streets   and  Highways  Code.      Section    27281  of 
that    Code   provides    as    follows: 

The    general   manager   shall    furnish    the   board  with 
an   estimate    of    the   tolls    necessary    to   pay    the 
obligations   of    the   district.      The   board    shall, 
upon   the   recommendation   of    the   general   manager, 
or   such   modifications    thereof    as    it  may   adopt, 
fix   such    tolls    as   will: 
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(a)  First,  p=y  the  operatinc  expenses  of  the 
d  istrict . 

(b)  Sec  on;- ,  provide  for  repairs  and  maintenance 
of  works  owned  or  operated  by  the  district, 
including  any  payments  to  be  made  into  a 
replacement  fund  for  buses  and  ferries. 

(c)  Third,  provide  for  the  purchase,  lease,  or 
other  acquisition  of  district  equiprr.ent, 
supplies,  and  other  properties,  including 
provision  for  interest,  sinking  funds,  reserve 
funds,  or  other  funds  required  for  the  payment  of 
any  obligations  incurred  by  the  district  for  the 
acquisition  of  such  properties. 

(d)  Fourth,  pay  any  indebtedness  or  lien  that  may 
exist  against  the  district  or  any  of  its  property 
or  revenues. 

The  only  standard  or  condition  on  the  Board's  power  to 
establish  tolls  requires  the  Board  to  set  tolls  at  levels  which 
will  provide  sufficient  funds  to  carry  out  the  obligations  of  the 
district  stated  in  the  statute.   This  statute  does  not  prescribe 
how  the  tolls  are  to  be  fixed  for  different  classes  or  categories 
of  bridge  users.   Thus,  in  our  opinion,  the  matter  of  setting 
tolls  for  particular  types  of  vehicles,  or  other  classifications 
of  bridge  users,  lies  in  the  sound  discretion  of  the  Board. 

There  are,  however,  constitutional  principles  that  must  be 
taken  into  consideration  when  it  comes  to  the  exercise  of  this 
discretion  by  the  Board.   A  "split  toll"  which  differentiates 
between  weekdays  and  the  weekend  first  of  all  must  be  examined  in 
terms  of  whether  this  classification  scheme  discriminates  and 
denies  equal  protection  of  the  law  in  violation  of  the  Fourteenth 
Amendment  to  the  United  States  Constitution  and  the  analogous 
provision  in  the  California  Constitution  (Article  1,  Section 
7(a))  . 

A  toll  that  varies  by  the  day  of  the  week  is  not  a  "suspect 
classification"  (e.g.,  race,  religion)  and  it  does  not  violate 
any  "fundamental  constitutional  rights"  such  as  free  speech  or 
voting.   Nor  does  the  split  toll  differentiate  among  bridge  users 
by  geographic  residence.   Unless  a  governmental  decision 
adversely  places  "an  identifiable  group  or  category"  at  a 
disadvantage,  the  Equal  Protection  Clause  is  not  involved.   See 
Gordon  v.  Lance  (1971)  403  U.S.  1,  5,  29  L.Ed.  2d.  273.   The  toll 
scheme  in  the  ordinance  only  differentiates  between  those  who 
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crosc    the   bridge   on   Fridays   an: 
bridge   on  other    davs . 


Saturdays    and    those   who   cross    the 


is   valid    as 
Lindslev   v 


Such  a  classification  scheirie 
in  reason  can  be  conceived  for  it. 
Gas  Co.  (1911)  220  U.S.  61,  78-79. 
perfect    or    drawn   with    mathematical 

(1970)     397    U.S.     471,    488;    accord      

U.S.    93,    97;    U.    S.    Railroad   Retirement 

S.    Ct.    45  3.       Fridays    and    Saturdays    were    selected    for 
toll    in    order    most    equitably    to   distribute    the    added 


lone   as    any   basis 
National   Carbonic 


And    the   scheme    need    not   be 
n  i  c  e  t  V  .      Da  n3  ridge    v.    Williams 

(19  79)    44 C 

(1980)    101 
the    $2.00 


Vance 


Bradley 

Board    v .    Fritz 


costs 

between    regular    commuters  whose   trips   are    job    related    and 
occasional    users    who   have    greater    discretion    to    change    the    timing 
of    their    trip,    thus    avoiding    the   higher   charge.      And    the 
introduction   of    the   Saturday   discount    tickets    largely   mitigates 
any   adverse    impact   on    the   weekly   toll    paid    by    those   who  must   work 
both   on    a   Friday   and    Saturday. 


In   the    field  of   economic   regulation   the   equal    protection 
standard   only    requires    that    the    legislative   classifications    bear 
a   reasonable    relationship   to    the  permissible  public   purpose. 
Toward   Utility   Rate   Normalization   v.    Public   Utilities   Commision 


(1978)     22   Cal  .3d    529,    544 
(1971)    4    Cal. 3d    288,    294 


Wood    V.    Public   Utilities   Commission 


This    test    of    reasonableness   also   applies    to    the   closely 
related   common    law  principles   which  California   courts  have 
developed    to   evaluate    claims    that    fees,    tolls    and    other    charges 
are    unfair.      These    common    law  cases   often   evaluate   claims    of 
"unlawful   discrimination"    in   a   non-constitutional   context. 

A   lack    of    uniformity    in   a   rate    structure    is    not    in    itself 
objectionable   nor    does    it   constitute    unlawful   discrimination,    as 
long    as    the   distinctive   classification    is  made    upon    a    reasonable 
basis.      Durant  v.    City   of   Beverly  Hills    (1940)    39   Cal.App.2d    133, 
138;    Boyn  ton   v.    Lakeport  Municipal   Sewer   District    (1972)    28 
Cal.App.3d    91.      Whether    a  difference    in    rates    is    justified    by    the 
circumstances   surrounding    it,    or   whether    it  has    to  be   considered 
as    "unjust    discrimination"    is    a  question    in    fact    to   be   determined 
individually    in  each  case.      Eliot  v.    City   of   Pacific  Grove    (1975) 
54   Cal.App.3d    53,    58-59;    City   and    County   of    San   Francisco   v. 
Western   Airlines,    Inc.     (1962)    204    Cal.App.2d   105,    137. 

In   this  case   the    issue    is,    whether    there    is   a   sufficiently 
reasonable   relationship  between   the   split    toll    structure    and    the 
District's   goal    to  generate   sufficient    revenue    to  meet    the 
District's   financial  needs    for    the  mid-term   future.      The   change 
from   the    $1.25    toll    to   a   split    toll    is    intended    to  provide   these 
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revenues    in    a   way    that  does    r>Dt    produce    the    traffic   congestion 
anj    delays    which   occurrec    after    the    introduction   of    the    uneven 
$1.25    toll.      We    conclude    that    these   are    legitimate   governmental 
purposes    and    that    the   split    toll    is    directly   and    reasonably 
related    to   their    achievement. 

The   General   Manager's   memorandum   of   November    12,    1961, 
mentioned    in   the    introduction   above,    shows    that    the   split    toll 
combined    with    the   sale   of   Saturday   discount   ticket   books    is 
expected    to    raise    approximately    the    same    amount    of    revenue    as    the 
former    $1.25    toll.      And    the    reduction    of    traffic   congestion,    the 
improvement    in    the    continuous   flow   of    commuter    traffic    across    the 
bridge    and    subsequently   the   conservation   of    fuel   and    avoidance   of 
environmental    impacts    which    result    from   vehicles    backed    uo    on   the 
bridge   with   engines    idling    are    certainly   legitimate    governmental 
purposes.      Finally    the    results   of    the   extended    test   of    the   split 
toll    and    of    its   permanent    installation    confirm    that    the   traffic 
congestion   and   delays    in  proceeding    through    the    toll   plaza   which 
followed    the    $1.25    toll    have   been   substantially    reduced    by    the 
introduction   of    the   even   amount   split    toll. 

In   our   opinion   the   new   toll    structure    adopted    in   Ordinance 
No.    265    embodies    a   proper    and   constitutional    exercise   of    the 
discretion    of    the   Board. 

Finally    the    implementation   of   a    $1.00/$2.00    split    toll    must 
be   evaluated    in    light    of   Article    XIIIA   of    the   California 
Constitution.      The   question    is    whether    it    is    excessive    and    hence 
a   "special    tax"    which   may    only   be   approved   by   a    2/3   vote   of    the 
electorate.      Article   XIIIA   limits   ad    valorem    taxes    on    real 
property    (§1),    restricts   growth    in   the   assessed    value   of   property 
subject    to    taxation    (§2)    and    requires   a   two-thirds   vote    of    the 
legislature    to    increase    state   taxes    (§3)  .      Section    4   of    that 
article   states: 

Cities,    counties    and    special   districts,    by   a 
two-thirds   vote   of    the   qualified   electors   of    such 
district,    may    impose    special   taxes    on   such 
district,    except    ad   valorem   taxes    on    real 
property   or    a   transaction   tax   or    sales    tax   on   the 
sale   of    real   property   within   such   city,    county    or 
special  district. 

In    1981,    after    the  District   had    raised    the  basic   toll    from 
$1.00    to   $1.25,    a   suit   was    filed   claiming,    among   other    things, 
that    the    increase   was    excessive   and    that    it   violated   Article 
XIIIA.       (Wilson   V.    Golden  Gate   Bride,    Highway  and   Transportation 
Distr  ict ,    San   Francisco   Superior   Court  No.    777-389). 
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The   District's   demurrer   was    sustained   witho-t    leave    to 
amend   and    the   plaintiff   did    not    succeeed    in   his   efforts    to  seek 
reviev:    in    the   Court    of    Appeal    and    Supreme    Court   by   extraordinary 
writ.      The    judgm>ent   dism.issing    the    corr^plaint    is    now    final. 

The    increase    in   Golden   Gate    Bridge    tolls    does    not    fall 
under    the    limitations    imposed   by   Section    4   of   Article    XIIIA   of 
the   California   Constitution   because,    quite    simply,    a   toll    does 
not   constitute    a   tax   within   the    meaning    of    that   provisio-..      A 
toll    differs   fundamentally   from   a    tax    in   that    a   tax    is    com.pulsory 
by    nature,    is    levied   and    made    available    for   general    governmental 
purposes    and     is    not   based    upon    the   particular   benefits    received 
by    the   payer     (Northwestern   Electric  Co.    v.    State    Bc«rd   of 
Equal!  zation     (1946)    73   Cal.App.2d    548,    552    (hg  .    den.)).       A   toll 
is    paid    as   consideration    for    services   and    facilities    provided    and 
is    optional   depending    upon   whether    the  payer   wishes    to    avail 
himself   of    the   subject   services   or    facilities    (Linell   v.    State 
Department   of   Finance    (1962)     20  3   Cal.App.2d    46  5,    469     (hg  . 
den.)).      A   considerable   body   of   law  has  consistently 
differentiated    "tolls"    from    "taxes". 

Accordingly,    tolls    to   cross    the  Golden  Gate   Bridge 
represent   compensation    for    services    rendered    and    facilities 
provided   and    therefore  are    not    the    compulsory   exactions   described 
by   the   term    "tax"    and    do  not  constitute   a    "special   tax"    within 
the    meaning    of   Section    4   of   Article    XIIIA. 

Plaintiff's  claim   that    the    increased    tolls   were    excessive 
was   also   not    upheld   by    the   Court.      Streets  and  Highway  Code 
Section    27281    (quoted    supra )    expressly  provides    that    tolls  must 
generate    sufficient    revenue    to  meet    the   specified  obligations    of 
the  District.      These    include,    among   others,    paying    the   operating 
expenses    of    the   District,    provision    for    repair    and   maintenance   of 
works   owned    by    the   District    (including    any  payment  made    into    a 
replacement    fund    for   buses  and   ferries),    provision    for    the 
purchase,    lease   or    other    acquisitions   of   equipment,    supplies   and 
other   properties,    interest,    sinking   funds    or    reserve    funds. 


A   report    from    the  General  Manager    had    shown    that    it   was 
impossible    for    the   District    to  continue    to  provide  public 
transportation   services    at    existing    levels    and    meet   these 
obligations   without    additional    revenue.      In    light   of    this,    the 
$1.25    bridge    toll    is    clearly   reasonable   and    the   raise    from   $1.00 
to   $1.25   could   not    be   deemed   an   "excessive    charge". 


H.    Boremar 


March    22,    1982 


As    the   General  Manager's  memoranduiT,  of   Noverber    12   has 
shov.T,    that    the   split    toll    coupled   with   Saturdav   discount    ticket 
books    is   expected    to    raise    approx  imatelv    the    saT.e   amount    as    the 
former    $1.25    toll    and    that    the   additional    revenue    is    still   needed 
by    the   District,    the    newly    implemented    split    toll   may    not    be 
considered    excessive    either. 


Respectfully   submitted, 


GEORGE   AGNOST 
City   Attorney 


Rjrk  T.    tr§Henthal 
Deputy  City   Attorney 


Nicole   Grimmer 
Legal    Intern 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


"^  OPINION  NO.  82  -  20 

Return  of  Absentee  Ballots 

Robert  S.  Beach,  Chairman 

Citizens  Advisory  Committee  on  Elections 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

May  a  voter  return  an  absentee  ballot  by  mail,  in  person  or 
through  an  authorized  representative? 

CONCLUSION 

A  voter  may  return  an  absentee  ballot  by  mail  or  in  person 
if  the  absentee  ballot  was  secured  during  the  period  between  the 
29th  and  the  7th  days  prior  to  the  election.   A  voter  may  return 
an  absentee  ballot  in  person  or  through  an  authorized 
representative  if  the  absentee  ballot  was  secured  after  the  close 
of  the  period  specified  above. 

INTRODUCTION 

You  have  advised  this  office  that  there  appears  to  be  a 
discrepancy  between  California  Elections  Code  Sections  1013  and 
1017  with  respect  to  the  manner  in  which  absentee  ballots  are 
returned.   Section  1013  [providing  for  return  of  ballots 
requested  between  the  29th  day  and  the  7th  day  prior  to  the 
election]  states  in  pertinent  part: 


After  marking  the  ballot,  the  absent  voter  may 
return  it  to  the  official  from  which  it  came 
mail  or  in  person,  or  may  return  it 


to  any  member 


Section 
7th  day 


of  a  precinct  board  at  any  polling  place  within 
the  jurisdiction.  .  .  .  (Emphasis  added.) 

1017  [providing  for  return  of  ballots  requested  after  the 
prior  to  the  election]  states  in  pertinent  part: 
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*  * 


The  voter  shall  mark  the  ballot,  place  it  in  the 
identification  envelope,  fill  out  and  sign  the 
envelope  and  return  the  ballot,  personally  or 
through  the  authorized  representative,  to  either 
the  elections  official  or  any  polling  place 
within  the  jurisdiction.   (Emphasis  added.) 

You  now  ask  this  office  our  opinion  on  the  proper  method 
for  the  return  of  an  absentee  ballot.   We  conclude  that  the 
proper  method  depends  on  the  time  at  which  the  absentee  ballot 
was  requested.   Our  analysis  follows: 

ANALYSIS 

The  City  may  provide  in  its  charter  for  the  conduct  of 
municipal  elections.   See  California  Constitution,  Article  XI, 
Section  5,  Subdivision  (b) .   While  San  Francisco  has  provided  in 
its  charter  for  the  conduct  of  city  elections  (see  Article  IX  of 
the  charter),  it  has  made  no  provision  regarding  absentee 
ballots.   Therefore,  state  law  regarding  absentee  ballots  applies 
here.   See  Charter  Section  9.103,  which  provides  in  relevant  part; 

All  provisions  of  the  general  laws  of  this  state 
.  .  .  respecting  the  registration  of  voters, 
initiative,  referendum  and  recall  petitions, 
elections,  canvass  of  returns  and  all  matters 
pertinent  to  any  and  all  of  these,  shall  be 
applicable  to  the  city  and  county  except  as 
otherwise  provided  by  this  charter.  .  .  . 

Elections  Code  Section  1002  establishes  a  period  within 
which  to  request  an  absentee  ballot;  that  period  runs  between  the 
29th  and  7th  days  prior  to  the  election.   Elections  Code  Section 
1013,  quoted  above,  concerns  the  return  of  absentee  ballots  so 
requested  and  provides  that  they  may  be  returned  by  mail  or  in 
person.   Elections  Code  Section  1017  provides  that  absentee 
ballots  may  also  be  requested  after  the  7th  day  prior  to  the 
election  and  specifies  that  absentee  ballots  so  requested  shall 
be  returned  personally  or  through  an  authorized  representative. 
Thus  the  proper  method  for  return  of  an  absentee  ballot  depends 
entirely  upon  the  time  at  which  the  request  for  the  ballot  was 
made.   See  62  Ops.  Cal.  Atty.  Gen.  439,  442-443  (1979). 
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returned  in  person  regardless  of 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

Burk  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M,  Katz 
Legal  Assistant 


APPROVED 
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GEORGE  AGNOST 
City  Attorney 
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OPINION  NO.  82-21 


SUBJECT: 


REQUESTED  BY: 
PREPARED  BY: 


Participation  by  Member  of  Board  of 
Supervisors  in  Legislation  Affecting 
Stabilization  or  Control  of  Rents  Where 
Member  is  Tenant. 


SUPERVISORS  JOHN  L, 

THOMAS  J.  OWEN 
Deputy  City  Attorney 


MOLINARI  and  QUENTIN  L.  KOPP 
(10/16/82;  10/15/82) 


QUESTION  PRESENTED 

Is  a  member  of  the  Board  of  Supervisors  who  is  a  tenant 

within  the  City  and  County  of  San  Francisco  disqualified  for  any 

reason  from  voting  on  legislation  affecting  stabilization  or 
control  of  rents? 


CONCLUSION 


No. 


ANALYSIS 

Charter  Section  8.105(c)  provides  that  no  officer  or 
employee  shall  make,  participate  in  the  making,  or  in  any  way 
attempt  to  use  his  office  or  employment  to  influence  a 
governmental  decision  in  which  he  or  she  knows  or  has  reason  to 
know  he  or  she  has  a  financial  interest,  as  defined 
Government  Code  Section  87103. 


reason 
by  California 


Government  Code  Section  87103,  as  it  pertains  to  a 
financial  interest  in  real  property,  provides  in  relevant  part: 
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87103.      Financial    Interest.      An   official   has    a 
financial    interest    in   a  decision  within   the  meaning 
of   Section    87100    if    it    is    reasonably    foreseeable 
that    the   decision  will    have   a    material    financial 
effect,    distinguishable    from    its    effect   on   the 
public   generally,    on: 


(b)    Any    real   property    in  which    the  public  official 
has   a   direct   or    indirect    interest   worth   more   than 
one   thousand   dollars    ($1,000)     .    .    . 


Government  Code   Section   82033  provides   that   an    "interest    in   real 
property"    shall    include   a   leasehold    interest   worth   more   than 
one-thousand    dollars.      Under    2   Cal.Adm.Code   Section    18233,    the 
value   of   a   leasehold    interest,    for    disclosure  purposes,   may   be 
computed   as    the   total   amount  of    rent  owed   by   the  official    filing 
during    the   period   covered  by   the    statement    being    filed. 

Valuation    for    the  purposes    of   disqualification    requires    a 
determination   of   the   value   of   an   official's   interest   at   the   time 
at  which   the  official    is   called   upon   to   make   or   participate    in 
making   a  decision.      That  value    is  at    least   equal    to   the   amount   of 
rent  owed    by   the  official   for    the   remaining   unexpired   portion  of 
the   lease.      In   the   case   of  a   month-to-month    tenancy,    a 
determination  must    first   be   made   of    the  period   of    time    for    which 
it    is    reasonably   foreseeable   that   the   tenant   will    remain   legally 
entitled   to   occupy    the   rental   unit,    and    the   rental    for    that 
period   then  calculated.      Where   the   valuation    in  either  situation 
exceeds   one   thousand   dollars,    the   remaining   provisions  of 
Government  Code   Section   87103  must   be   considered. 


A  public  official   has   a  prohibited    financial    interest    in   a 
decision  when: 

(1)  It  is  reasonably  foreseeable  that  the  governmental 
decision  will  have  a  financial  effect  on  real  property  of  the 
official  worth   more   than  one   thousand   dollars. 
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(2)  The  anticipated    financial   effect    is  material,    and, 

(3)  The  governmental   decision's   anticipated    financial 
effect   on   the   official's    financial    interest    is  distinguishable 
from    its   effect   on  the  public   generally. 

The   last    factor    is,    in   this    instance,    dispositive. 

In  San  Francisco  City  Attorney  Opinion  No.    81-8,    this 
office   advised   that   the    interests   of  owners   of   three   or    fewer 
residential   rental    units  would   not  be   affected   by    rent  control 
decisions    in  a   manner    distinguishable    from   the   effect   upon   a 
significant   segment  of    the  public   generally,    and    that   Supervisors 
owning    three   or    fewer    residential    rental    units  are   not 
disqualified    thereby   from  participating    in    legislation  affecting 
rent  control  or    stabilization. 

In   reaching    this   conclusion,    this    office  considered   the 
opinion    rendered   by    the   State  Fair   Political   Practices 
Commission,    4   FPPC  Opinions   62   -    "In   the  matter  of:    Opinion 
requested  by:    John  Ferraro,   Councilman  Los  Angeles,"   No.    78-009 
dated  November    7,    1978.      The  Ferraro  opinion  arrived    at   the  same 
results   as    this   office's   evaluation. 

That   conclusion  was   based   on   the    fact   that  persons   owning 
three  or    fewer   units   of    residential    rental   property  are   a   group 
large    in   number,    diverse    in  nature   and    lacking   a   group    identity. 
Therefore,    these    landlords  constitute   a  significant   segment   of 
the  general   public  as  contemplated   by  Government  Code   Section 
87103. 

Tenants    in  general   share    these   same   characteristics.      There 
is  at    least   one   tenant    for   every  owner   of    a  building    who    leases 
it;    many   rental   properties  consist   of   multiple    residential 
units.      Therefore,    tenants  consitute   a   group   large    in   number. 
And    tenants    are   equally  diverse    in   nature   as    landlords, 
representing   every   occupation  and    interest   group.      The   same 
reasoning    supporting   an  exemption   for    landlords   of    three   or    fewer 
residential    rental   units   from  conflict   of    interest   prohibitions, 
based  on   their    identity  of    interest  with   a   significant   segment  of 
the   general  public,    requires  an  exemption    for    tenants. 
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Consequently,    members   of    the   Board   of   Supervisors  who   are 
tenants    in  San  Francisco  can  participate    in    legislation   affecting 
rent  control  or    stabilization  which  will   have   a   material   effect 
on  their    interest    in   the   property    they    rent,    if    those  decisions 
will   affect    their    interests    in   substantially   the   same   manner    as 
they   will    affect    tenants    in  general    in   San  Francisco.      This 
conclusion    is    in   accord   with    that   expressed    in   "In   the  matter  of: 
Opinion    requested   by:   Martin  Overstreet,    Berkeley  Rent 
Stabilization   Board,"    No.    80-010  dated  March    2,    1981.      6   FPPC 
Opinions    12. 

Respectfully   submitted, 

THOMAS^.    OWEN 
Deputy  City  Attorney 
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OPINION  No.  82  -  22 


SUBJECT: 
REQUESTED  BY; 


PREPARED  BY: 


Right  of  Appeal  To  Board  of  Permit  Appeals  From  Stop 
Work  Order  Issued  By  Department  of  Public  Works 


Louis  Giraudo,  President, 
Board  of  Permit  Appeals 
Robert  Levy,  Superintendent 
Bureau  of  Building  Inspection 
Department  of  Public  Works 

Burk  E.  Delventhal 
Alice  Suet  Yee  Barkley 
Deputy  City  Attorneys 


,OCUMtNTS  DEPT. 
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QUESTION  PRESENTED 

Does  the  Board  of  Permit  Appeals  have  subject  matter 
jurisdiction  over  a  stop  work  order  issued  by  the  Superintendent  of 
the  Bureau  of  Building  Inspection  of  the  Department  of  Public  Works? 


CONCLUSION 


No. 


ANALYSIS 

The   Board   of  Permit   Appeals'    subject  matter   jurisdiction    is 
limited    to    those   matters   specified    either    in   the  Charter  or 
ordinances   adopted  by   the   Board  of   Supervisors   of   the  City  and 
County  of   San  Francisco.      Charter   Section    3.651   provides    in 
pertinent   part    as   follows: 

Any   applicant   for   a  permit   or    license   who   is 
denied    such   permit  or    license  by    the  department 
authorized    to    issue   same,    or    whose    license   or 
permit    is   ordered   revoked  by  any  department,    or 
any   person  who  deems   that   his   interests   or 
property  or    that   the  general   public    interest   will 
be   adversely   affected   as   the    result   of  operations 
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authorized  by  or  under  any  permit  or  license 
granted  or  issued  by  any  department,  may  appeal 
to  the  board  of  permit  appeals.   Such  board  shall 
hear  the  applicant,  the  permit-holder,  or  other 
interested  parties,  as  well  as  the  head  or 
representative  of  the  department  issuing  or 
refusing  to  issue  such  license  or  permit,  or 
ordering  the  revocation  of  same.   After  such 
hearing  and  such  further  investigation  as  the 
board  may  deem  necessary,  it  may  concur  in  the 
action  of  the  department  authorized  to  issue  such 
license  or  permit,  or,  by  the  vote  of  four 
members,  may  overrule  the  action  of  such 
department  and  order  that  the  permit  or  license 
be  granted,  restored  or  refused.   (Emphasis 
added  . ) 

Therefore,  under  the  Charter,  the  Board  is  empowered  to  hear 
appeals  from  the  issuance,  grant,  denial  of  a  permit,  or  from  an 
order  revoking  a  permit. 

Sections  8  et  seq  of  Part  III  of  the  Municipal  Code  set 
forth  the  procedures  governing  appeals  to  the  Board  of  Permit 
Appeals.   Section  10  of  Part  III  of  the  Municipal  Code  provides 
in  relevent  part  as  follows: 

Upon  receipt  of  notice  of  appeal  it  shall  be 
the  duty  of  the  department  .  .  .  from  whose 
decision  the  appeal  is  taken  to  transmit  to  the 
Board  of  Permit  Appeals  the  original  application 
or  complaint  upon  which  the  license  or  permit  was 
granted,  refused  or  revoked  ....   (Emphasis 
added.) 

Therefore,  the  Board  of  Supervisors  did  not  enlarge  the  subject 
matter  jurisdiction  of  the  Board  of  Permit  Appeals  either 
expressly  or  by  implication  when  it  adopted  Section  10  of  the 
Municipal  Code. 

Next,  it  is  necessary  to  determine  if  any  provisions  in  the 
Building  Code  adopted  by  the  Board  of  Supervisors  enlarge  the 
subject  matter  jurisdiction  of  the  Board  of  Permit  Appeals.   The 
only  provision  of  the  Building  Code  which  enlarges  the  subject 
matter  jurisdiction  of  the  Building  Code  is  in  Section  303. A. 3 
which  provides  in  part  as  follows: 
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The  Board  of  Permit  Appeals  in  reviewing  the 
appeal  of  the  penalty  assessed  for  doing  work 
without  a  permit  may  reduce  the  amount  of  said 
penalty  but  in  no  case  shall  such  reduced  penalty 
be  less  than  two  times  the  amount  of  the  permit 
fee  as  called  for  in  this  Code. 

The  penalty  referred  to  is  a  fine.   Moreover,  the  power  of  the 
Board  of  Permit  Appeals  to  reduce  such  penalty  is  limited  and  the 
Board  of  Permit  Appeals  may  not  reduce  the  penalty  under  a 
certain  amount.   In  a  previous  opinion  issued  by  our  office,  we 
concluded  that  the  Board  of  Permit  Appeals'  subject  matter 
jurisdiction  is  limited  to  those  subjects  enumerated  in  the 
Charter  unless  otherwise  conferred  by  ordinances  adopted  by  the 
Board  of  Supervisors. 

In  this  case,  a  written  warning  of  violation  was  first 
issued,  on  or  about  November  3,  1981,  by  the  Bureau  of  Building 
Insp)ection  to  cease  work  outside  the  scope  of  the  permits  issued. 
When  the  permittee  failed  to  comply  with  the  written  warning,  a 
stop  work  order  was  posted  on  or  about  November  18,  1981.   Said 
November  18,  1981  order  was  lifted  to  allow  the  permittee  to 
continue  work  to  repair  water  damage  and  other  alteration  work 
based  upon  the  good  faith  assurance  of  the  permittee  that  all 
unlawful  construction  would  cease  until  a  permit  for  such  work 
was  lawfully  issued. 

The  Department  received  a  complaint  from  the  immediate 
neighbor  informing  it  that  the  permittee  continued  to  perform 
work  outside  the  scope  of  the  permits  in  violation  of  the 
conditions  which  led  to  the  lifting  of  the  November,  1981  stop 
work  order.   On  or  about  February  10,  1982,  a  new  stop  work  order 
was  issued  effective  iintil  lawful  permits  for  all  decks  and  bay 
windows  are  issued.   The  permittee  applied  for  a  permit  to  extend 
the  deck  to  the  side  yards  of  the  building.   Said  permit 
application  has  been  referred  to  the  City  Planning  Department  and 
the  Redevelopment  Agency  for  their  review  and  actions.   Until 
both  the  City  Planning  Department  and  the  Redevelopment  Agency 
approve  said  permit  application,  the  Department  of  Public  Works 
may  not  issue  a  permit.   As  of  the  date  of  this  opinion,  no 
application  for  the  bay  window  which  protrudes  into  the  side  yard 
has  been  submitted  to  any  city  agencies  for  review. 

As  a  result  of  the  failure  of  the  permittee  to  comply  with 
the  stop  work  order,  the  Superintendent  has  referred  this  case  to 
the  District  Attorney's  Office  to  determine  whether  the  permittee 
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should   be   charged  with  willful   violation   of   the   Building  Code.l 

A   stop  work   order    is    an  enforcement   tool.      As   soon   as    the 
code   violations  are   corrected  or  cease,    the   permittee    is 
permitted    to   proceed   with   the  work  within   the  scope   of    the 
lawfully    issued   permits.      Inasmuch   as   the    stop   work   order    is  a 
tool   to   enforce   compliance  with    the  provisions   of    the   Building 
Code,    it    is   not   a  denial  or    revocation   of   a   permit.      Therefore, 
it    is    not   appealable  to   the  Board  of  Permit  Appeals. 

The   underlying  public   policy   of   the    stop   work   order    is    to 
enable  the  Superintendent   to    first    seek  compliance  with   the 
building  code   at   the    administrative   level  without    involving    the 
city  and    the  owner/permittee    in  expensive   civil  or    criminal 
litigation. 2     The  Superintendent   is    thus   authorized    under    its 
rule  making   power^   to   seek   compliance  through   the    issuance  of   a 
stop   work    order.      At   some   time,    the   Superintendent  must  determine 
whether   the  permittee  will  obey   the   law.      If  he  determines   that 
the   law  will    be    complied  with,    the   Superintendent   should    lift   the 
stop  work   order.      If   he  concludes    that    the  permittee  will    persist 
in  violating    the   law,    then  he   should   revoke  the   permit   or    request 
the  City  Attorney's  Office  or   the  District  Attorney's  Office   to 
seek   compliance  by   filing  a   complaint   against   the  owner  or 
permittee . 

Moreover,    if   a   permit    is    revoked    and    the   revocation    is 
upheld  by   the  Board,    before  any   work  may  proceed,    a   new   permit 
must   be   applied    for,    and    that  permit  may   also   be   appealed    to    the 
Board  of  Permit  Appeal.      The  owner   thus   will    be   subjected    to 
additional  expenses    and   will    be   exposed    to   the  possibility   that 
the  City  may   exercise    its   sound   discretion   to  deny    the   permit. 
Hence,    a   stop  work  order    is    substantially  different   from  an  order 
revoking    the   permit. 


1  Section    206   of    the  Building  Code  provides    that    any 
person,   owner   or    his   authorized   agent,   who  violates,    disobeys, 
omits,   neglects   or    refuses   to   comply  with,   or   who   resists  or 
opposes   the   execution   of  any   of   the  provisions   of   the   Building 
Code,    shall    be   guilty  of   a   misdemeanor. 

2  The  owner  may   not  be   the  actual   applicant  or   grantee 
of   a   permit.      However    in  any  legal    action   to  secure   code 
compliance,    the  property  owner  must   be   named   as   one   of    the 
defendants. 

3  See  Section    204.2   of   the  Building  Code. 
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The   next   question    is   what   constitutes    a   reasonable  period 
needed  by   the   Superintendent    to  determine  whether    to    lift   the 
stop  work   order   or    to    revoke   the  permit   or    to   seek  compliance 
through   civil  or    criminal   proceedings.      We   conclude   that   a 
reasonable  time    is    one   which   allows   the  Superintendent   to   explore 
all    administrative    remedies   prior    to  seeking   judicial    remedy  and 
must   be   determined   on   a   case  by  case  basis. 

In   this  case,    the   Superintendent    lifted   the    first    stop   work 
order   relying   upon   the  good    faith   assurance  of    the  permittee   that 
no   unlawful   work   would   proceed.      Inspite   of   this   assurance,    the 
permittee   proceeded   with  work  outside  the  scope   of    the  permits 
issued.      Once   the   second    stop   work   order   was    issued,    the 
Superintendent   did   not   sit    idle.      He  proceeded    to   schedule 
abatement  hearings  and    advised    the  owner    to    file    new  permit 
applications    to    cover   the  work   beyond    the   scope   of    the   lawfully 
issued   permits.      The  owner    filed   a   new   application   covering    only 
part   of    the   unlawful  work. 

Even   after   the  administrative   abatement  hearing,    the  owner 
still   proceeded   with    unlawful   construction.      The   Superintendent 
then   referred    the  matter   to   the  District   Attorney's  Office   for 
review  and   prosecution.      An   abatement  hearing    before   the  Director 
of   Public  Works  has   also   been   scheduled.^      If   compliance  with 
the  provisions   of    the   Building  Code    is    not  obtained    after   the 
above    administrative   procedures  have   been  exhausted,    the 
Superintendent  may    (1)    revoke   the  permit,   or    (2)    request    the  City 
Attorney's   office    to  seek    injunctive    relief    including   a   temporary 
restraining   order  prohibiting    the  owner    from   proceeding   with   any 
additional   work    on  the  premises,   and/or    (2)    request   the  District 
Attorney's   office  to   proceed   with  criminal   prosecution. 

It   should   be   noted,    however,    that   if   the   permit    is    revoked 
and    the  owner  proceeds   to   work  without    a  permit,    either   the  City 
Attorney's  Office  or   the  District  Attorney's  Office  or    both 
offices  may  proceed   with   the  prosecution   of   civil   and    criminal 
actions . 

Finally,    the  attorney   for    the  owner    asserts   that    this   case 
is  analogous    to  the  situation   at    565  Commercial  Street   wherein 
our   office  opined    that   the  Department  of  Public  Works  has   a  duty 
to   approve  or   deny   a   permit  and   may   not  hold   a   permit   application 


4     An  abatement  order    issued    by   the  Superintendent 
specifies   the   time    in  which   a  property  owner  must   comply   with    the 
provisions   of    said  order. 
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in   abeyance.      The    facts    leading    to  our  January  19,    19  79  opinion 
are    clearly  distinguishable  and    the   conclusion    is    not   apposite. 

In  the    565   Commercial  Street  case,    a   permit   was   applied 
for,    and    the  Director   of   Public  Works    refused    to   approve   or 
disapprove   the   permit   application.      In  this  case,    permits    were 
applied    for    and    granted.      The  new  permit   for   extension   of    the 
deck    into   the   side   yards    is    being    reviewed  by    the    relevent  city 
agencies.      The  only   issue    in   this   case    is    whether   the  stop  work 
order   constitutes   a   revocation   of   an  existing   permit. 

Under   the  particular    facts   of   the  case,    it   can   not  be 
concluded   that   the   Superintendent   of   the    Bureau   of   Building 
Inspection    has    abused   his    discretion    in    issuing    the  stop  work 
orders   or    that  he   has   not   diligently  pursued  an    administrative 
resolution   of    this   controversy.      If   the  permittee    feels   that    the 
stop   work   order   should  not  have   been    issued  or   that   the    stop   work 
order   should  have   been   lifted,    the  appropriate    remedy    is    to    file 
a  writ   of   mandate  pursuant    to  Section   1085   of   the  Code   of   Civil 
Procedure    to    compel   the  Superintendent  to   set   aside  the  stop  work 
order  . 


For    reasons   set   forth   above   and    set   forth    in  City  Attorney 
Opinion  No.    81-40,    we   conclude   that   a    stop   work    order,    the 
purpose   of   which    is    to   secure    code   compliance,    is    not   a 
revocation   of   a   permit  and   may   not    be   appealed    to  the   Board  of 
Permit  Appeals   and    that    the   Board   of   Permit  Appeals   has    no 
subject  matter   jurisdiction  over   a    stop   work   order. 

itted. 
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OPINION  NO.  82-23 


SUBJECT: 

REQUESTED   BY; 
PREPARED   BY: 


Withdrawal   of    Certificated    School    District 
Employees   From  Social   Security 


MAYOR    DIANNE    FEINSTEIN 

DAN   MAGUIRE 

Deputy  City  Attorney 


QUESTION   PRESENTED 


t>uCUfVlENTS  DEF-r. 


1.  Whether    school    teachers    who   opted    to    transfer    to   STRS 
can   withdraw   from   Social   Security? 

2.  If    so,    can   this    be    accomplished  without   affecting   any 
other    city  and    county  or    school   district  personnel? 

CONCLUSION 

1.  No. 

2.  No. 

ANALYSIS 

Initially,    it   must   be   noted   that   Social   Security  coverage 
for  public   employees    in  California    is    administered   by    the    Public 
Employees'    Retirement   System    (PERS)    which    has    a  master    agreement 
with    the   Federal  Government.      In   this    regard,    PERS    is   subject    to 
the   Social   Security  Act    (42   U.S.C.A.    §418)    and    is    further 
governed   by    the   provisions    of    the   Government   Code    (§§22000,    et 
seq.)     and    rules    and    regulations    adopted    by    the    Board    of 
Administration    of   PERS    (2   Cal.    Admin.    Code    §§593,    et    seq.). 
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On  May  16,  1977,  District  Court  Judge  Renfrew  issued  his 
decision  finding  that  these  teachers  were  still  part  of  the 
coverage  group  even  though  they  were  now  members  of  STRS.   (RoAne 
V.  Mathews,  476  Fed.Supp.  1089.   Copy  attached.)   This  decision 
details  the  procedure  whereby  California  public  employees  are 
covered  under  Social  Security.   This  decision  further  points  out 
that  matters  relating  to  coverage  under  the  Social  Security  Act 
are  determined  by  the  Secretary  of  Health  Education  and  Welfare 
pursuant  to  the  provisions  of  the  Act  and  applicable 
regulations.   Judge  Renfrew  found  that  the  Secretary's 
determination  that  the  teachers  in  question  did  not  terminate 
their  membership  in  the  coverage  group  by  changing  retirement 
systems  was  correct  under  applicable  provisions  of  the  Act. 

On  appeal  to  the  Ninth  Circuit,  Judge  Renfrew's  decision 
was  affirmed  in  its  entirety.   (RoAne  v.  Harris ,  604  F.2d  37. 
Copy  attached.) 

PERS  has  advised  this  office  that  pursuant  to  Government 
Code  §22310,  school  districts  cannot  terminate  Social  Security 
coverage.  PERS  will  not  accept  termination  notices  from  or  on 
behalf  of  school  districts.   There  is  state  legislation  now 
pending,  SB  65  2  (Ellis),  which  would  amend  Government  Code  §22310  to 
permit  school  districts  to  terminate  Social  Security  coverage. 
This  bill  is  still  in  committee. 

Assuming  Government  Code  §22310  is  amended,  PERS  will  only 
accept  a  termination  notice  for  an  entire  coverage  group  or  for 
all  of  the  employees  of  a  public  agency  (42  U.S.C.A.  418g) .   The 
"coverage  group"  for  the  City  and  County  of  San  Francisco  was, 
generally  stated,  all  members  of  the  City  Retirement  System  "All 
the  employees"  of  the  San  Francisco  Unified  School  District  would 
include  classified  and  certificated  employees  in  both  SFRS  and 
STRS.   For  this  reason,  any  attempt  to  terminate  Social  Security 
coverage  would  have  to  involve  employees  outside  the  group  that 
transferred  to  STRS. 
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In  conclusion,  present  law  does  not  allow  a  school 
district  to  withdraw  from  social  security.   Even  if  this  law 
were  changed,  this  one  group  of  teachers  could  not  terminate 
social  security  coverage  without  affecting  other  employees. 

Very  truly  yours. 


:p^ 
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DAN  MAGUIRE 

Deputy  City  Attorney 


APPROVED; 
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OPINION   NO.    82-2A 


SUBJECT: 
Requested   by; 


PREPARED  BY: 


Rep rog ramming  Encumbered  but  Unspent  Community 
Development  Block  Grant  Monies 

Gilbert  H.  Boreman 

Clerk  of  the  Board  (Itr.  dated  2/26/82) 

on  behalf  of  the 

Joint  Finance/Planning,  Housing  and 

Development  Committee 

Board  of  Supervisors 

Mark  B.  Kertz 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  encumbered,  but  unspent,  funds  remaining  in  the 
custody  of  the  various  Community  Development  programs  may  be  made 
available  for  reprogramming  into  other  programs  under  the 
jurisdiction  of  the  Executive  Director  of  Housing  and  Community 
Development . 


I. 

applicatio 
branch  of 
a  specific 
public  tre 
government 
expense . 

II. 

unencumber 
available 
certifies 
sets  aside 
proposed. 


CONCLUSIONS 

"Appropriation"  means  designating  the  use  or 
n  of  a  fund  and  is  the  act  by  which  the  legislative 
governittent  designates  a  particular  fund,  or  sets  apart 
d  portion  of  public  revenue  or  of  the  money  in  the 
asury,  to  be  applied  to  some  general  object  of 
al  expenditure  or  to  some  individual  purchase  or 


Monies  appropriated  by  Board  of  Supervisors  are 
ed  until  the  Controller  certifies  the  monies  are 
under  a  valid  appropriation.   Once  the  Controller 
the  monies  as  available,  the  Controller  records  and 
the  monies  in  an  account  for  expenditure  for  the  use 
Monies  so  recorded  and  set  aside  are  encumbered. 
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III.  Monies  encumbered,  but  unspent,  under  a  Community 
Development  Block  Grant  Subgrantee  contract  may  not  be 
unilaterally  recaptured  by  the  City  absent  (1)  an  express 
provision  in  the  contract  permitting  a  unilateral  transfer,  or 
(2)  an  act  by  other  party  constituting  a  breach  of  the  contract, 
or  (3)  a  voluntary  relinquishment  of  any  right  to  such  monies  by 
the  other  contracting  party. 

IV.  Board  of  Supervisors'  legislation  appropriating  money 
for  benefit  of  City  department  may  be  rescinded  by  the  Board  of 
Supervisors  and  money  withdrawn  from  the  designated  account  to 
the  extent  of  such  monies  remaining  unencumbered. 

V.  The  Board  of  Supervisors  may  rescind  an  appropriation 
to  the  extent  monies  in  said  appropriation  remain  unencumbered, 
but  the  Board  of  Supervisors  may  not,  alone,  reprogram  such 
monies. 

SUMMARY  OF  ANALYSIS 

1.  A  federal  grant,  such   as  the  CDBG  Grant  is  neither  a 
gift  nor  conventional-form  federal  contract,  but  rather  something 
analogous  to  a  conditioned  trust.   Conditions  imposed  by  the 
United  States  regarding  the  use  of  Community  Development  Block 
Grant  monies  are  supreme  over  local  laws. 

2.  When  the  City  receives  monies  under  the  federal 
Community  Development  Block  Grant  Program  the  City  voluntarily 
accepts  all  conditions  on  the  use  of  such  monies  imposed  by  the 
United  States. 

3.  At  present,  neither  Congress  nor  HUD  imposes  any 
conditions  relevant  to  the  manner  in  which  the  City  encumbers 
monies;  local  rules  regarding  encumbrances  control. 

4.  An  appropriation  is  a  legislative  act  designating  a 
particular  fund  to  be  applied  to  some  specified  purpose. 

5.  Encumbered  funds  means  monies  previously  appropriated 
by  the  City  and  certified  by  the  Controller  as  available  for 
payment  of  a  specific  City  obligation.   Monies  encumbered  under  a 
valid  City  contract  become  a  contractual  obligation  of  the  City. 

6.  Action  taken  by  the  City  which  eliminates  or  fatally 
impairs  the  City's  ability  to  pay  under  a  valid  contract  against 
the  interest  of  the  other  contracting  party  may  constitute 
anticipatory  repudiation  actionable  at  law. 
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7.  Legislative  action  by  the  City  which  eliminates  or 
fatally  impairs  the  City's  ability  to  perform  under  a  valid 
contract  may,  in  some  instances,  constitute  an  unconstitutional 
impairment  o£  obligation  of  contract. 

8.  Legislative  act  appropriating  monies  for  the  benefit  of 
a  City  department  may  be  rescinded  to  the  extent  of  the  amount 
not  encumbered. 

9.  The  Board  of  Supervisors  may  rescind  an  appropriation 
to  the  extent  monies  in  said  appropriation  remain  unencumbered, 
but  the  Board  of  Supervisors  may  not,  alone,  reprogram  such 
monies. 

ANALYSIS 

This  letter  is  presented  in  response  to  your  request  for  an 
opinion  regarding  the  "reprograraming"  of  Community  Development 
Block  Grant  ("CDBG"  monies  presently  encumbered  but  unspent.   The 
term  "reprogramming"  is  assumed  herein  to  mean  the  transfer  of 
CDBG  monies  from  the  use  designated  in  a  certain  appropriation  to 
some  other  use.   The  inquiry  posed  demands  discussion  of  both  the 
nature  of  the  Community  Development  Block  Grant  and,  separately, 
the  obligation  of  the  City  to  a  Community  Development  Program 
Subgrantee  under  a  CDBG  contract  and  a  City  department  under  a 
CDBG  appropriation.   Although  this  opinion  cannot  serve  as  a 
definitive  statement  delineating  the  nature  of  the  Community 
Development  Block  Grant,  its  brief  discussion  regarding  the  grant 
is  necessary  and  is  offered  as  assistance  for  subsequent 
deliberations. 

The  City  annually  enters  into  a  Grant  Agreement  with  the 
United  States  Department  of  Housing  and  Urban  Development  ("HUD") 
for  the  development  and  implementation  of  a  Community  Development 
Program  for  the  City  pursuant  to  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974,  as  amended  ("Tne  Act").   See 
42  U.S.C.  S5301,  et  seq.,  and  24  CFR  $570.1  et  seq. 

Under  this  Grant  Agreement,  HUD  provides  CDBG  monies  to  the 
City  (see  24  CFR  570.2,  570.3(b) 1,  for  the  special  and  specific 
purpose  of,  inter  alia,  funding  low  and  moderate  income  housing 
projects  and  community  development  activities.   HUD 
administrative  regulation  24  CFR  570.204  provides,  in  part,  that 
the  City  may  distribute  CDBG  monies  to  certain  nonprofit 
organizatons  ("subgrantees")  to  carry  out  certain  City  community 
development  activities. 
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The  federal  Ccromunity  Development  Block  Grant  is  an 
entitlement  grant  meaning  an  amount  of  CDBG  monies,  determined  by 
a  statutorily  established  formula,  made  available  upon 
presentment  by  the  City  of  a  proper  application.   Prior  to  the 
submission  of  the  application  interested  City  departments, 
citizen  organizations  and  individuals  participate  in  a  lengthy 
and  detailed  review  process.   See  section  104  of  The  Act  and  24 
CFR  570.300  et  seq. 

The  analysis  and  review  process  is  as  follows: 

1.  The  Mayor's  Office  of  Housing  and  Community 
Development,  in  cooperation  with  the  Citizen's  Committee  on 
Community  Development  ("CCCD"),  sponsors  public  hearings  on 
program  performance  and  on  community  development  and 
housing  needs. 

2.  City  departments,  neighborhood  organizations  and  local 
agencies  submit  their  requests  to  the  Office  of  the  Mayor 
for  review  and  evaluation. 

3.  Based  upon  these  hearings  and  requests,  the  Mayor's 
OHCD,  in  consultation  with  the  Technical  Policy  Committee 
("TPC")  and  the  CCCD,  prepares  a  preliminary  program  of 
proposed  projects  and  their  funding  levels  for  the  coming 
year. 

4.  The  Office  of  the  Mayor  distributes  the  preliminary 
program  for  public  review  and  conducts  a  public  hearing  on 
the  preliminary  program. 

5.  The  City  Planning  Commission  takes  action  on  the 
program's  Environmental  Evaluation  and  determines  the 
conformity  of  the  Program  to  the  City's  Master  Plan. 

6.  The  Mayor's  OHCD,  on  consultation  with  the  TPC  and  the 
CCCD,  prepares  a  final  Program  proposal  and  expenditure 
schedule  and  submits  it  to  the  Board  of  Supervisors  for 
action. 

7.  The  Board  of  Supervisors  conducts  its  public  hearing 
and  takes  action  on  the  community  development  program  by 
adopting  a  resolution  and  approving  an  expenditure  schedule. 
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8.  After  Board  approval,  the  Office  of  the  Mayor  transmits 
the  application  for  funds  to  HUD  for  approval. 

9.  Upon  Federal  approval,  the  Controller  places  the  funds 
in  a  Community  Development  account,  and  based  upon  the 
approved  budget,  arranges  for  the  transfer  of  funds  to 
the  individual  accounts  of  the  operating  departments  and 
agencies. 

The  CDBG  Program,  like  other  federal  grants,  is  an  unusual 
if  not  unique  institution  under  our  laws.   Its  precise  nature 
remains  unclassified,  its  place  in  the  law  unassigned.   Grants  of 
monies  from  the  United  States  are  sometimes  briefly  described  in 
terms  of  a  general  body  of  rights  created  by  the  United  States  to 
sums  of  public  money  given  to  local  governments  for  designated 
purposes.   This  description,  however  succinct,  does  not  explain 
much. 

Various  courts  have  characterized  a  federal  grant  as  a 
contract,  California  by  and  through  the  Department  of 
Transportation  v.  United  States,  551  F.2d  843  (CT.CL.),  cert 
denied,  434  U.S.  857  (1977),  a  gratuity.  School  Board  of  Okaloosa 
County  V.  Richardson,  332  F.Supp.  1263  (1971),  a  trust,  Wyoming 
Agricultural  College  v.  Irvine,  206  U.S.  278  (1907),  and  even  a 
partnership. 

Any  attempt  to  delineate  the  nature  of  a  federal  grant 
requires  a  discussion  of  its  constitutional  basis.   The 
constitutional  authority  for  making  a  grant  other  than  a  land 
grant  is  the  General  Welfare  Clause,  U.S.  Const.  Art  I,  Section 
8,  CL.  1.   Appropriations  made  under  the  General  Welfare  Clause 
have  been  upheld  even  where  the  conditions  on  the  receipt  and  use 
of  such  federal  monies  would  otherwise  be  an  impermissible 
infringement  of  state  and  local  sovereignty.   The  primary 
judicial  source  of  ^such  grant  validity  was  established  in  United 
States  v.  Butler,  297  U.S.  1  (1936)  where  the  Supreme  Court, 
while  accepting  that  the  federal  government  has  only  such  powers 
as  have  been  expressly  conferred  by  the  Constitution  and  those 
reasonably  implied  from  the  granted  powers,  held  that  the  power 
to  lay  and  collect  taxes  for  the  general  welfare  is  a  grant  of 
authority  additional  to  the  enumerated  powers.   Only  two 
restrictions  exist  on  the  power:  (1)  Congress  must  effectuate  the 
general  welfare  by  means  of  tax  revenues  -  i.e.  through  its 
spending  power,  and  (2)  appropriations  may  only  be  made  for 
purposes  of  national  and  not  just  local  benefit.   Although  Butler 
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struck  down  the  legislation  under  review  as  too  local  in  nature, 
subsequent  decisions  have  unanimously  accepted  Butler ' s  reading 
of  the  General  Welfare  Clause.   See  for  example  Rosado  v.  Wyman, 
397  U.S.  397,  423  (1970) . 

Further  detailed  discussion  and  analysis  of  the 
constitutional  propriety  of  most  federal  grants  has,  fortunately, 
become  moot  as  Congress  presently  avoids  the  federal-state 
conflict  by  means  of  the  voluntary  grant  transaction. 
Participation  by  the  City  in  the  federal  CDBG  program  is 
voluntary,  and  precisely  because  it  is  voluntary,  the  City  is 
held  to  have  relinquished  its  authority  over  the  use  of  the  money 
to  whatever  degree  is  required  by  Congress.   Simply  stated,  the 
acceptance  of  the  CDBG  grant  by  the  City  is  an  acceptance  of  all 
conditions  tied  to  the  money.   (See  United  States  v.  City  and 
County  of  San  Francisco,  310  U.S.  16  (1940),  a  land  grant  case). 

Monies  accepted  by  the  City  under  the  CDBG  program  are 
received  subject  to  all  applicable  federal  statutes  and 
administrative  regulations  and  instructions  promulgated  by  HUD. 
Should  the  City  consider  grant  conditions  unduly  intrusive  the 
City  may  elect  not  to  participate  in  the  program  ab  initio  or 
withdraw  subsequently.   Quern  v.  Mandley,  436  U.S.  725,  734 
(1978).   Once  the  City  receives  CDBG  monies,  however,  the 
commands  of  the  Community  Development  grant  statute  apply  and  the 
Supremacy  Clause  makes  impermissible  any  conflicting  state  or 
local  law,  regulation,  or  practice.   Townsend  v.  Squank,  404  U.S. 
282  (1971).   For  an  especially  interesting  treatment  of  this 
issue  see  Wheeler  v.  Barrera,  417  U.S.  402  (1974). 

Although  some  courts  have  attempted  to  characterize  the 
various  federal  grants  as  contracts,  trusts,  gifts  and  even 
partnerships,  none  of  these  classifications  is  entirely  correct 
(the  multiplicity  of  the  proposed  classifications  makes  that 
obvious)  although  all  grants  share  elements  of  each.   The  United 
States  Senate  once  even  admitted  grant  law  is  "primitive  and 
underdeveloped"  [S.  Rep.  No.  449,  95th  Congs.  1st  Sess.  8 
(1977)].   The  only  certainty  is  that  strict  analogies  to  those 
common  definitions  cited  above  should  be  avoided. 

The  nature  of  federal  grants  was  best  suggested  by  Congress 
in  the  Federal  Grant  and  Cooperative  Agreement  Act  of  1977,  which 
requires  federal  agencies  to  use  the  grant  vehicle  when  the 
purpose  of  the  payment  is  in  "support  or  stimulation."   The  key 
section  reads  in  full  as  follows: 
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Each  executive  agency  shall  use  a  type  of  grant 
agreement  as  the  legal  instrument  reflecting  a 
relationship  between  the  Federal  Government  and  a 
State  or  local  government  or  other  recipient 
whenever  - 

(1)  the  principle  purpose  of  the  relationship  is 
the  transfer  of  money,  property,  services  or 
anything  of  value  to  the  state  or  local  government 
or  other  recipient  in  order  to  accomplish  a  public 
purpose  of  support  or  stimulation  authorized  by 
federal  statute,  rather  than  acquisition,  by 
purchase,  lease,  or  barter,  of  property  or  services 
for  the  direct  benefit  or  use  of  the  federal 
government;  and 

(2)  no  substantial  involvement  is  anticipated 
between  the  executive  agency,  acting  for  the  Federal 
Government,  and  the  State  or  local  government  or 
other  recipient  during  performance  of  the 
contemplated  activity. 

An  initial  reading  of  the  Grant  and  Cooperative  Agreement 
Act  suggests  that  the  City  may  use  CDBG  monies  in  any  manner 
provided  only  that  the  use  be  in  support  or  stimulation  of  some 
federally  recognized  national  purpose.   The  above-quoted  section 
indicates  that  the  United  States  provides  the  monies  without 
receiving  anything  more  specific  to  the  federal  government  than 
the  generalized  goals  described  in  the  grant  statute  -  a  concept 
readily  leading  to  the  idea  of  a  gift.   The  spirit  of  many  grants 
may  well  be  donative,  but  the  gift  analogy  fails  when  one  recalls 
that  the  conditions  tied  to  the  grant  are  enforceable  under  law. 

As  a  federal , grant  is  not  a  gift  it  is  also  not  a 
conventional-form  federal  contract.   Reference,  albeit  slight,  is 
found  in  certain  judicial  opinions  (usually  in  the  form  of  dicta) 
and  learned  articles  regarding  whether  grants  should  be 
considered  contracts.   Upon  initial  analysis  the  contract 
definition  would  even  appear  correct.   There  is  (1)  a  providing 
of  monies  by  the  Federal  government  to  achieve  a  certain 
legislative  purpose,  (2)  the  use  of  the  funds  is  subject  to 
conditions  or  stipulations,  (3)  the  acceptance  by  City  seems  to 
be  a  promissory  commitment  and  (4)  the  grant  acceptance  document 
[for  example,  the  CDBG  certification  form  signed  by  the  Mayor]  is 
customarily  presented  as  a  formal  instrument  of  acceptance.   The 
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Grant,  nonetheless,  is  not  a  contract,  at  least  not  a 
conventional  federal  contract.   There  is,  for  example,  a  plethora 
of  laws  governing  the  award  of  federal  contracts  not  applied  in 
the  grant  program  -  a  single  exception  of  such  magnitude  as  to 
deny  the  customary  definition  of  federal  contract. 

The  failure  of  the  conventional  federal  business  contract 
definition  does  not,  however,  end  with  the  absence  of  customary 
federal  contract  regulations.   Uncommon  to  all  procedures  for 
traditional  business  contracts  with  the  United  States  the  terms 
under  a  grant  agreement  are  of  minor  importance  in  determining 
grantor  and  grantee  rights  and  duties.   Rather,  under  the  CDBG 
program,  for  example,  The  Act,  HUD  administrative  regulations, 
and  central  directives  are  all  applicable  and  controlling. 
Another  important  grant  principle  which  differs  from  traditional 
contract  rules,  is  that  the  United  States  can  unilaterally  modify 
the  terms  of  the  Federal-City  relationship  during  the  period  of 
the  grant.   By  statute  or  regulation  the  United  States  can 
impose,  with  few  restrictions,  additional  obligations  to  the 
grant  agreement.   Thorpe  v.  Housing  Authority,  393  U.S.  268 
(1969). 

If  the  CDBG  grant  received  by  the  City  is  neither  a  gift 
nor  a  contract  what  is  its  nature?   Perhaps  it  is  best  understood 
as  a  conditioned  gift,  or  something  like  a  trust,  wherein  nothing 
is  asked  of  the  City  apart  from  acting  in  a  manner  in  support  or 
stimulation  of  some  federally  promulgated  public  goal.   Recall, 
however,  that  grant  conditions  imposed  by  the  United  States  are 
supreme  over  any  conflicting  local  rule.   The  issue  at  hand, 
regardless  of  the  inability  to  define  a  grant,  then  becomes  what 
conditions,  if  any,  are  imposed  by  the  United  States  on  the 
manner  in  which  the  City  contracts  with  the  various  Comminity 
Development  Program  subgrantees  or  appropriates  CDBG  monies  to 
the  several  City  departments. 

The  manner  in  which  CDBG  monies  are  transferred  is,  for  the 
most  part,  left  to  the  local  rules  of  the  City.   Note,  for 
example,  that  HUD  Administrative  Regulation  24  CFR  570.502  (2) 
applicable  to  all  CDBG  monies  prior  to  the  1982  Community 
Development  year  requires  the  City  to  have  a  financial  management 
system  for  fund  control  and  accountability  as  required  in 
Attached  G  of  0MB  Circular  N.  A-102,  "Standards  for  Grantee 
Financial  Management  Systems."   Section  (1)  of  said  Attachment  G 
provides  that: 
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Federal  grantor  agencies  shall  not  impose  additional 
standards  on  grantees  unless  specifically  provided 
for  in  other  Attachments  to  the  Circular. 

Attachment  0  to  0MB  A-102  (the  only  other  relevant  Attachment) 
provides: 

a.  This  Attachment  establishes  standards  and 
guidelines  for  the  procurement  of  supplies, 
equipment,  construction,  and  services  for 
Federal  assistance  programs. 

b.  No  additional  procurement  requirements  or 
subordinate  regulations  shall  be  imposed  upon 
grantees  by  Executive  agencies  unless 
speqifically  required  by  Federal  law  or 
Executive  orders  or  authorized  by  the 
Administrator  for  Federal  Procurement  Policy. 

No  other  provision  in  any  HUD  CDBG  administrative 
regulation  relates  to  the  rules  under  which  the  City  forms  its 
subgrantee  contracts  or  appropriates  for  the  several  City 
departments. 

HUD  "Interim  Instructions  for  Recipients",  being 
instructions  to  all  entitled  communities  who  receive  CDBG  monies 
prior  to  the  effective  date  of  "Federal  Fiscal  Year  1982  revised 
regulations"  and  is  controlling  over  the  to-be-received  1982 
monies,  provides  in  Part  IV  subsection  "C"  that  "[e]xcept  where 
superceded  by  subsequent  statutory  provisions,  the  existing 
regulations  remain  in  effect  until  formally  amended."   There 
being  no  changes  proposed  in  the  1982  regulations  regarding  the 
procedures  for  subgrantee  contracts  or  extra-City  appropriation, 
the  local  rules  applicable  to  all  such  City  contracts  still 
control. 

Local  rules  regarding  the  reprog ramming  of  encumbered 
monies  are  those  rules  both  promulgated  in  the  Charter  of  the 
City  and  County  of  San  Francisco  and  pronounced  in  the  common  law 
of  this  state.   Analysis  of  the  issue  regarding  the  reprogramming 
of  encumbered  monies  requires  discussion  of  both  the  nature  of 
'encumbered  monies'  and  the  nature  of  the  act  of  reprogramming 
such  monies. 
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An  appropriation  is  the  act  by  which  the  legislative 
department  of  government  designates  a  particular  fund,  or  sets 
apart  a  specified  portion  of  the  public  revenue  or  of  tne  money 
in  the  public  treasury,  to  be  applied  to  some  general  oDject  of 
governmental  expenditure,  or  to  some  individual  purchase  or 
expense. 

Monies  appropriated  are  not  necessarily  monies  encumbered. 
Monies  cannot  be  encumbered  until  the  Controller  certifies  the 
monies  as  available  for  a  specific  expenditure  (See  discussion 
below) . 

Monies  are  encumbered  so  as  to  be  available  to  satisfy  some 
legal  obligation,  typically  a  contract.   The  power  of  the  City 
and  County  of  San  Francisco  to  enter  into  contracts  is  limited  t:)^ 
the  Charter.   (See  especially  Sections  3.401,  3.500,  6.100,  et 
seq.  ,  7.100,  et  seq. ,  7.200,  et  seq. ,  8.105.)   Charter  provisions 
are  to  be  construed  as  laws  enacted  by  the  legislature;  the 
provisions  have  the  force  and  effect  of  a  legislative  enactment. 
Adams  v.  Wolf,  (1948)  84  Cal.App.  2dd  435,  190  P. 2d  665.   An 
approved  charter  is  a  law  of  the  state  and  has  the  same  force  and 
effect  as  a  law  enacted  by  the  legislature.   Yosemite  Portland 
Cement  Corp.  v.  Board  of  Equalization,  (1943)  59  Cal.App.  2d  39. 
Therefore,  when  the  charter  specifically  provides  how  a  municipal 
contract  shall  be  made  and  executed,  the  procedure  provided  is 
exclusive  and  the  municipality  may  make  a  contract  only  in  the 
manner  provided.   Miller  v.  McXinnon  (1942)  20  Cal.2d  33,  124 
P. 2d  34.   It  is  a  long  standing  rule  of  law  that  a  contract  not 
made  in  the  manner  prescribed  is  invalid  and  unenforceable. 
Zottman  v.  City  and  County  of  San  Francisco,  (1862)  20  Cai.  96. 
The  rule  is  well  settled  tnat  even  if  work  is  done  and  goods 
supplied,  a  contract  into  which  the  City  had  no  power  to  enter  is 
void  and  cannot  be  ratified.   Miller  v.  McKinnon  (1942)  20  Cal.2d 
83;  Zottman  v.  City  and  County  of  San  Francisco,  (1862)  20  Cal. 
96 ;  San  Diego  County  v.  California  Water  and  Telepnone  Company 
(1947)  30  Cal. 2d  817. 

Furthermore,  under  the  common  law  no  person  may  recover 
from  the  City  on  theories  of  implied  contract  or  quantum  meruit 
even  if  the  City  is  unjustly  enriched.   Miller  v.  McKinnon, 
supra;  Los  Angeles  Dredging  Company  v.  Long  Beacn  (1930)  210  Cal. 
343;  City  of  Oakland  v.  Key  System  (1944)  64  Cal.App. 2d  427;  Nash 
V.  Los  Angeles  (19  26)  78  Cal.App.  516;  Williams  Bros,  and  Haas  v. 
San  Francisco  (1942)  53  Cal.App. 2d  415. 
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The  controlling  Charter  Section,  6.302,  provides  in 
relevant  part: 

No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer, 
employee,  board  or  commission  of  the  city  and  county 
unless  the  controller  first  certify  that  there  is  a 
valid  appropriation  from  which  the  expenditure  may 
be  made,  and  that  sufficient  unencumbered  funds  are 
available  in  the  treasury  to  the  credit  of  such 
appropriation  to  pay  the  amount  of  such  expenditure 
when  it  becomes  due  and  payable. 

Encumbered  funds  means,  therefore,  monies  previously 
appropriated  for  a  specific  purpose  by  the  City  which  are 
specifically  set  aside  by  the  Controller  so  as  to  be  available 
for  payment  of  a  specific  City  obligation  consistent  with  the 
specified  purpose.   Monies  encumbered  under  a  valid  City  contract 
become  a  contractual  obligation  of  the  City. 

If  no  prior  certification  has  been  obtained  from  the 
controller,  the  language  of  the  Charter  indicates  that 
obligations  involving  expenditures  of  money  may  not  be  incurred 
or  authorized.   In  one  situation  however,  the  Supreme  Court  of 
the  State  of  California  has  held  that  a  valid  contract  may  exist 
and  under  certain  circumstances  the  City  may  be  required  to  pay 
for  services  rendered  even  when  there  has  been  no  compliance  with 
this  section.   Through  that  one  exception  the  nature  of 
encumbered  monies  becomes  fully  evident. 

This  issue  was  directly  posed  in  Flora  Crane  Service,  Inc. 
V.  Ross  (1964)  61  Cal.2d  199,  wherein  a  contractor  sought  a  writ 
of  mandate  to  compel  the  Controller  of  the  City  and  County  of  San 
Francisco  to  certify  the  availability  of  funds  after  work  was 
completed  under  an  otherwise  valid  contract.   The  lower  court  had 
denied  the  writ  of  mandate,  but  the  Supreme  Court  reversed. 

The  contractor  did  not  attempt  to  sue  under  the  contract, 
but  sought  to  compel  the  City  to  take  the  steps  provided  by  the 
Charter  to  make  the  contract  valid,  so  that  it  could  be  paid. 
(The  Charter  Section  involved  in  Flora  Crane  was  Section  86,  a 
predecessor  of  the  present  Section  6. 302. ) 

The  court  went  directly  to  the  language  that  "the 
controller  first  certify."   It  held: 
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It  is  apparent  that  in  all  instances  where  such  an 
obligation  is  contemplated  this  language  imposes  a 
correlative  duty  on  the  controller,  by  virtue  of  his 
office,  to  determine  whether  the  necessary  funds  are 
available  and,  if  so,  to  make  the  appropriate 
certification  .... 

That  duty,  moreover,  is  a  ministerial  one,  for  the 
controller  is  required  only  to  determine  as  a  matter 
of  fact  whether  'there  is'  such  an  appropriation  and 
whether  such  funds  'are  available'  in  the  treasury. 
(Flora  Crane  Service,  Inc.,  supra,  at  page  204.) 

The  court  specifically  distinguished  a  violation  of  the 
provision  requiring  prior  certification  from  Miller  v.  McKinnon 
and  Williams  Bros,  and  Hass  v.  San  Francisco,  cited  above: 
Miller  and  Williams  dealt  with  the  method  of  forming  the  contract 
while  Flora  Crane  was  concerned  with  the  occurrence  of  a 
condition  precedent. 

The  court  also  held  that  allowing  the  contractor  to  prevail 
in  the  face  of  the  violation  of  the  Charter  provision  did  not 
impair  Section  86,  which  was  designed  to  prevent  the  incurrence 
of  liability  in  excess  of  specifically  appropriated  and 
unencumbered  funds  in  the  treasury.   If  there  are  no  longer 
sufficient  funds  available  to  the  credit  of  a  valid 
appropriation,  the  Controller  cannot  make  the  certification.   If 
the  Controller  is  unable  to  make  the  certification  the  condition 
precedent  to  the  City's  obligation  to  tender  payment  under  the 
contract  is  not  satisfied.   In  view  of  the  failure  of  the 
condition  precedent  the  City's  obligation  to  pay  never  arises  and 
no  court  by  writ  of  mandate  may  authorize  expenditure  where  the 
funds  are  lacking.   Flora  Crane  Service,  Inc.,  supra,  at  209; 
Tevis  V.  City  and  (jounty  of  San  Francisco  (1954)  43  Cal.2d  190, 
200. 

Charter  section  6.302,  as  interpreted  under  Flora  Crane 
creates  both  a  promise  (the  ministerial  act  of  the  controller) 
and  a  condition  precedent  (the  availability  of  specific  monies) . 

A  promise  has  been  variously  defined.   See  for  example 
Corbin  On  Contracts  V.l  section  13: 
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An  expression  of  intention  that  the  promisor  will 
conduct  himself  in  a  specified  way  .  .  . 
communicated  in  such  a  manner  to  a  promisee  that  he 
may  justly  expect  performance  .  .  . 

A  condition  is  defined  in  Section  1434  of  the  Civil  Code  as: 

An  obligation  is  a  conditional  when  the  rights  or 
duties  of  any  party  thereto  depend  upon  the 
occurrence  of  an  uncertain  event. 

Conditions  are  often  said  to  be  of  two  types:  precedent  and 
subsequent  to  contract  formation.   The  failure  of  the  former  type 
defeats  the  attempt  to  form  the  contract.   If  the  condition  is  of 
the  latter  type  then  there  is  a  valid  contract,  the  performance 
of  which  is  wholly  or  partly  excused  upon  the  failure  of  the 
condition. 

A  condition  precedent  is  defined  in  section  1436  of  the 
Civil  Code  as  being: 

.  .  .  one  which  is  to  be  performed  before  some  right 
dependent  thereon  occurs,  or  some  act  dependent 
thereon  is  performed. 

The  difference  between  a  condition  and  promise  concerns  the 
right,  if  any,  of  the  promisee  to  enforce  the  contract  for 
breach.   A  condition  precedent  was  best  distinguished  from  a 
promise  in  the  famous  recital  by  Judge  Baldwin  in  Lach  v.  Cahill 
(1951)  138  Conn.  418,  85  A2d  481,  482,  wherein  he  stated: 

A  condition  precedent  is  a  fact  or  event  which  the 
parties  intend  must  exist  or  take  place  before  there 
is  a  right  tO)  performance.   A  condition  is 
distinguished-  from  a  promise  in  that  it  creates  no 
right  or  duty  in  and  of  itself  but  is  merely  a 
limiting  or  modifying  factor.   If  the  condition  is 
not  fulfilled,  the  right  to  enforce  the  contract 
does  not  come  into  existence.  [Citations  omitted.] 

According  to  Flora  Crane,  at  204,  the  promise  made  by  the 
City  under  section  6.302  is  that  the  controller  shall: 
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.  .  .  determine  as  a  matter  of  fact  whether  |there 
is*  ...  an  appropriation  [lawfully  authorized]  and 
whether  such  funds  'are  available  in  the  treasury'. 

The  act  of  the  controller  under  section  6.302  was  held  to 
be  "a  ministerial  one".  Id.   That  is,  "one  regarding  which 
nothing  is  left  to  discretion  -  -  a  simple  and  definite  duty, 
imposed  by  law."   Black  Law  Dictionary,  Rev.  4th  Ed.   See  also 
San  Francisco  City  and  County  Service  Employees  Union  Local  400 
V.  City  and  County  of  San  Francisco,  (1975)  49  Cal.App.3d  274, 
122  Cal.Rptr.  293. 

However,  the  actual  existence  of  monies  "sufficient  and 
unencumbered"  is  a  condition  precedent  to  the  City's  obligation 
to  tender  payment.   If  no  such  funds  are  available  then  the  City 
is  under  no  obligation  to  pay.   The  court  in  Flora  Crane,  at  209, 
so  affirmed  when  it  held  that:   "In  the  rare  event  .  .  .  that 
when  certification  is  thereafter  sought  there  may  no  longer  be 
sufficient  unencumbered  funds  available  to  the  credit  of  a  valid 
appropriation  from  which  to  pay  such  expenditure;  in  that  case 
the  city  will  be  placed  under  no  contractual  liability  for  the 
work  performed  ..." 

The  condition  precedent  that  there  be  "sufficient 
unencumbered"  funds  "available  in  the  treasury  to  the  credit  of 
such  appropriation"  indicates  that  the  controller  may  only  expend 
funds  from  a  source  specifically  designated  for  the  subject 
appropriation.   In  Flora  Crane,  61  Cal.  at  209,  the  court  held: 

"Insofar  as  here  relevant,  that  provision 
[section  6.302]  is  a  measure  of  fiscal  control 
designed  principally  to  protect  the  city  and  its 
taxpayers  from  incurrence  of  liabilities  in  excess 
of  specifically  appropriated  and  encumbered  funds  in 
the  treasury.   (Emphasis  added.) 

The  principle  that  a  promise  to  pay  may  be  conditioned  by 
restricting  the  source  of  payment  to  a  specific  fund,  failure  of 
which  excuses  performance  of  payment,  has  been  upheld  by  the 
courts  in  California.   Jeschke  vs.  Laman  (1965)  234  Cal.App.2d 
506,  44  Cal.Rptr.  416. 

Jeschke  was  an  action  by  an  assignee  for  collection  on 
behalf  of  attorneys  for  attorney's  fees  under  contract  which 
required  creation  of  a  special  fund  consisting  of  monies  earned 
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by  a  motion  picture.   The  defendant  promised  to  "do  each  and 
every  thing  necessary  and  required  to  complete  the  editing  of 
such  pictures  and  to  place  them  in  release  ..."   234  Cal.App.2d 
at  509.   The  attorneys  were  then  to  be  paid  from  a  special  fund 
consisting  of  proceeds  from  the  motion  picture  distribution.   The 
picture  was  never  released  for  lack  of  interest. 

The  court  in  Jeschke,  at  511  held: 

a  contract  or  promise  may  be  restricted  to  a  particular 
fund,  so  as  to  make  the  existence  or  sufficiency  of  the 
fund  a  condition  precedent  to  liability,  in  which  case,  in 
the  absence  of  some  fault  of  the  promisor,  the  promise 
cannot  be  enforced  until  the  requisite  fund  is  realized. 

Similarly,  the  court  in  Carpenter  v.  Elmer  R.  sly  Co. 
(1930)  109  Cal.App.  539,  547,  293  P.  162,  held: 

A  contract  or  promise  to  pay  may  be  restricted  to 
a  particular  fund  so  as  to  make  the  raising  of  the 
sufficiency  of  the  fund  a  condition  precedent  to  the 
liability  and  in  such  case  the  promise  cannot  be 
enforced  until  the  fund  is  realized,  unless  the 
failure  to  realize  or  collect  the  fund  from  which 
payment  is  made,  is  due  to  the  neglect  or  the 
unreasonable  refusal  to  act,  of  the  promisor,  or  is 
otherwise  attributable  to  him.   So  where  the 
contract  of  the  parties  is  that  the  creditor  shall 
look  to  a  particular  fund,  he  cannot,  on  the  failure 
of  such  fund  not  attributable  to  the  fault  of  the 
debtor,  hold  the  debtor  personally  responsible. 

The  rule  in  Cjalifornia  is  well  settled  that  payment  made 
under  a  contract  by, a  chartered  municipality  is  conditioned  on 
the  existence  of  a  contract  lawfully  formed  and  executed  in  the 
manner  prescribed  by  the  charter.   The  Charter  of  the  City  and 
County  of  San  Francisco  requires  as  a  condition  precedent  to 
payment  on  a  contract  both  a  valid  contract  and  specific  funds 
available  to  meet  the  obligations  under  the  contract.   Once  the 
condition  precedent  is  satisfied  by  the  certification  there  is  an 
encumberance  of  the  monies  the  continued  ability  of  the  City  to 
pay  from  those  funds  becomes  an  obligation  under  the  contract. 
The  issue  then  becomes  whether  the  City  could  unilaterally 
reprogram  funds  encumbered  under  one  contract  to  the  benefit  of 
another  Community  Development  subgrantee. 


Board  of  Supervisors 


16 


March  24,  1982 


OPINION  NO.  82-2A 


The  Community  Development  contracts  at  issue  here  create 
enforceable  bilateral  obligations.   The  subgrantee,  in  exchange 
for  performing  activities  permitted  under  the  CDBG  laws  as 
requested  by  the  City,  receives  CDBG  monies.    The  City's  promise 
to  pay  under  the  contract  is  an  obligation  enforceable  under  the 
law.   Assuming  the  subgrantee  (1)  is  not  in  breach  under  the 
contract,  (2)  is  not  unable  to  perform,  or  (3)  has 
voluntarily  relinquished  its  right  to  payment,  the 
unilaterally  and  voluntarily  end  its  obligation  by  elimination  of 
the  designated  fund. 


not 

City  cannot 

elimination 


Although  as  a  general  rule  the  failure  of  the  specified 
source  to  hold  monies  sufficient  to  meet  the  obligation  can  be  an 
excuse  for  nonperformance  (see  Jeschke  and  Carpenter  above)  this 
rule  does  not  apply  when  the  City  having  no  power  under  the 
contract  voluntarily  eliminates  or  materially  impairs  the  fund 
source. 

The  Court  in  Jeschke,  at  511,  held  that  the  failure  of  the 
fund  did  not  excuse  performance  if  the  failure  was  due  to  the 
fault  of  the  promisor.   Similarly,  in  Carpenter ,  at  547,  held 
failure  of  a  specified  fund  excused  performance  "...  unless  the 
failure  to  realize  or  collect  the  fund  from  which  payment  is 
made,  is  due  to  the  neglect  or  the  unreasonable  refusal  to 
act  ..." 

If  the  City  voluntarily  puts  it  out  of  its  power  to  do  what 
it  has  agreed,  the  City  breaks  its  contract,  and  the  other  party 
may  immediately  bring  an  action  for  the  breach,  without  demand, 
though  the  time  specified  for  the  performance  has  not  expired. 
Thus  where  the  agreement  is  to  pay  a  sum  of  money  derived  from  a 
certain  source  and  the  City,  without  excuse,  unilaterally  wastes 
or  irrevocably  impairs  that  agreed  source  it  breaks  the  contract 
and  may  be  liable. . 

The  voluntary'  elimination  or  fatal  impairment  of  the  City 
to  pay  under  the  contract  by  virtue  of  reprogramming  encumbered 
monies,  even  before  the  subgrantee  has  performed  its  duties 
entitling  it  to  compensation,  may  constitute  an  act  of 
anticipatory  repudiation. 


A  promise  to  perform  an  act  in  the  future,  such  as  the 
City's  promise  to  reimburse  a  subgrantee's  expenses  when  they 
become  due,  creates  a  duty  of  immediate  performance  in  the  City. 
The  City  is  required  not  only  to  perform  in  the  future  but  also 
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to  forbear  from  repudiating  its  promise  implied  by  the 
encumberance  of  the  monies  at  the  inception  of  the  contract.   It 
has  been  held  for  a  very  long  time  in  this  state  that  a 
repudiation  of  a  contract  by  one  party,  communicated  to  the 
other,  may  be  a  breach  of  the  contract  even  though  the 
repudiation  takes  place  long  before  the  time  prescribed  for  the 
promised  performance  and  before  conditions  specified  in  the 
promise  have  ever  occurred.   Remy  v.  Olds  (1891)  88  Cal.  537. 
The  act  of  the  City,  voluntarily,  unilaterally  and  without  a 
prior  grant  of  power  to  do  so  under  the  contract,  which  impairs 
the  City's  ability  to  pay  under  a  contract  may  be  held  by  a  court 
to  be  a  manifestation  not  to  perform  a  contractual  duty.   The 
fact  that  the  repudiated  duty  is  one  to  pay  money  in  the  future 
does  not  prevent  the  repudiation  from  being  a  breach. 

Legislative  action  by  the  City  reprogramming  encumbered  but 
unspent  monies,  in  the  manner  described  above,  may  in  some 
instances  constitute  an  unconstitutional  impairment  of  obligation 
of  contract.   The  California  State  Constitution  provides  that  no 
law  impairing  the  obligation  of  contract  may  ever  be  passed. 
Calif.  Const.  Art.  I,  §9.   Similarly,  the  federal  constitution 
provides  that  no  state  may  pass  any  law  impairing  the  obligation 
of  contract.   U.S.  Const.  Art.  I,  §10,  CL.  1.   The  same  rule 
applies  to  contracts  between  individuals  and  cities  or  counties. 

The  general  rule  is  any  law  that  impairs  the  obligation  of 
a  contract  is  prohibited.   The  restriction  is  not  aimed  solely  at 
laws  expressly  destroying  or  annulling  obligation  in  some  certain 
degree,  but  it  applies  to  all  laws  that  in  any  substantial  degree 
impair  the  obligation  of  any  contract. 

Under  a  CDBG  subgrantee  contract  the  subgrantee  has 
bargained  for  CDBG  monies  in  exchange  for  specified  actions.   The 
subgrantee  is  entitled  to  look  to  a  specific  source  of  money  for 
payment.   It  has  long  been  held  that  a  city  cannot,  during  the 
term  of  a  contract,  of  its  own  motion,  materially  change  the 
terms  of  the  consideration.   City  of  Los  Angeles  v.  Los  Angeles 
County  Water  Co. ,  (1882)  61  Cal.  65. 

The  City  cannot,  of  course,  contract  with  itself.   An 
appropriation  of  CDBG  monies  for  the  benefit  of  a  City  department 
is  not  a  contract  between  the  Board  of  Supervisors  or  the  Mayor's 
Office  and  the  benefitted  department.   Monies  appropriated  for 
the  benefit  of  a  City  department  remain  unencumbered  until 
certified  by  the  Controller  for  a  particular  obligation.   Charter 
section  6.302  provides,  in  relevant  part: 
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Each  such  revenue  and  expense  account  shall  show 
in  detail  the  amount  of  the  appropriation  or 
appropriations  made  therefore  by  the  supervisors, 
the  amount  drawn  thereon,  the  amount  of  encumbrance 
for  purchase  orders,  contracts  or  other  obligations 
theretofore  certified  by  the  controller  as  against 
it,  and  the  unencumbered  balance  to  the  credit 
thereof.   This  balance  shall  be  the  "unencumbered 
balance"  as  this  term  is  used  in  this  charter. 

The  Board  of  Supervisors  may  rescind  an  intra-City 
appropriation  even  if  it  may  affect  the  future  compensation  or 
employment  of  City  workers.   Changes  in  appropriations  to  a  City 
department  are  not  subject  to  the  constitutional  prohibition 
against  impairing  obligation  of  contract.   Yosemite  Etc.  Corp.  v. 
State  Board  of  Equalization  (1943)  59  Cal.App.2d  39. 

CDBG  monies  regained  pursuant  to  a  rescission  of  a  prior 
appropriation  may  not,  however,  be  reprogrammed  by  the  Board  of 
Supervisors  alone.   Any  rescission  of  an  appropriation  and 
reprogramming  under  the  City's  CDBG  program  constituting  a  major 
change  in  said  program  would  require  a  change  in  the  CDBG 
resolution  and  expenditure  schedule.   Transfers  of  CDBG  monies 
from  one  program  to  another  would  be  a  change  in  the  City's  CDBG 
program.   Changes  in  the  City's  program  should  be  adopted  only 
after  compliance  with  all  procedures  required  for  the  adoption  of 
the  original  CDBG  program  resolution,  including  public  hearings 
and  citizen  participation.   The  Mayor's  office  is  responsible  for 
the  administration  of  the  CDBG  program  and  changes  to  the  program 
should  be  initiated  by  that  office.   Charter  section  6.305 
provides  that  any  transfer  of  monies  appropriated  for  one 
department  to  another  requires,  inter  alia,  the  approval  of  the 
Mayor.   Similarly,  Charter  section  6.306  requires,  in  part,  the 
submission  by  the  Mayor  of  a  supplemental  budget  or  request 
whenever  the  Board  of  Supervisors  wishes  to  adopt  a  supplemental 
appropriation  ordinance  subsequent  to  the  adoption  of  the  budget, 
or  in  this  case  an  expenditure  schedule.   There  is  no  provision 
in  City  procedures  for  the  Board  of  Supervisors,  alone,  to 
reprogram  CDBG  monies. 

Respectfully  submitted. 


APPROVED: 


MARK  B.  KERT^^ 
Deputy  City  Attorney 


GEORGE  AGNOSTJ 
City  Attorney 
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